Dos And Don’ts In Legal Aid Policy
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On August 26, 182JAndrew Jacksomrote a letter tdohn Quincy Adam#damsat the time
was Foreign Secretary of the US#gcksonthe military governor of Florida. Subsequently,
they became the6and ' President of the USA. In his lettekndrew Jacksomvrote: “The
great can protect themselves, but the poor and lundguire the arm and shield of the
law."This is still true 180 years later and sinbe status quo of legal aid leaves much to be
desired in the European Union - despite improvemehthe past decades -, | welcome the
CCBE recommendations on legal aid.

| have been invited to comment on the issue ofl lagifrom an academic point of view. Be-
ing under strict orders about the time | am allovi@dmy initial statement, | am not going to
talk about the “Charter”, the “Roadmap”, the Stamkim Programme or the human rights’
foundations of legal aid. Others have done or @alithat in a more knowledgeable way. | will
take a different approach: After being invited aigle of months ago, | wrote down a list of
issues an academic who is interested in legal awdvprobably address if asked to comment
on legal aid policy. | am the German member ofltiternational Legal Aid Group, a some-
what informal association of academics with anrggein legal aid, legal aid administrators
and policy makers that meet every other year touds legal aid matters under Chatham
House rules. What | will be presenting pretty migcBO years of research and analysis of this
group condensed into a ten minute presentationcddycidence, my initial list had, like the
CCBE recommendations, 10 points, but because @& tiomstraints, | have cut that down to

five.

1. To Be Able To Improve Legal Aid And Access To Jtice, Understand Unmet Legal
Needs.

The discussion about legal aid usually is domindtgdhe cost issue — how much money
must governments spend on legal aid, what contabsitcan we expect from those who seek
legal help? By narrowing down the discussion to ¢bst issue, we pretend to know some-
thing which we in fact do not know — what the legakds of the population are. You don’t
buy a car without a driver’s licence, and you dquaitp from a plane without knowing how

to operate the parachute. If we don’t know whatletgeds exist, it is rather futile to discuss



funding issues related to legal aid. Therefore ulMicurge the European institutions to be
more aware of the issue of unmet legal needs nahanly to spent money on legal aid, but
also on finding out what type of aid is exactly dee& by whom, when, where and in what
way. Groundbreaking research on legal needs opdipellation has been carried out in Eng-
land & Wales since the 1990s, but despite somelairafforts in Finland, the Netherland,
Scotland and Ireland, we must admit that realiByicae know very little about unmet legal
needs in the member states. From a legal aid ppbayt of view, providing a wad of money
is always a good starting point, but effective leajd policy requires an understanding about
in what areas, to what extent and particularlyfbat reasons existing legal needs of the pop-
ulation are unmet. Overseas jurisdictions are muokhe advanced in that area than we are —
for example, in New Zealand, there is the Natidaivey of Unmet Legal Needs, in Austral-

ia the NSW Legal Needs Survey.
2. Think About And Address Social Exclusion — And @n’'t Be Fooled By Numbers.

Providing funds, even identifying unmet legal neddss not make a good legal aid policy.
Governments must address social exclusion. Jusiirgpéhe treasure chest and pouring mon-
ey into the system will help many, but most likalyt those who are the most needy, the most
vulnerable. If you just throw some meat into thanis den, not every beast will get an equal
share of what you make available. The quickestnggst, cleverest, most demanding ones
will get the biggest chunk, and the weaker, leske apss smart ones will stand on the side-
lines. It's all there, it just needs to be pickexisi not a good enough legal aid policy. There
needs to be a specific policy that addresses sexahlision, and therefore | want to stress the
CCBE's recommendation #3 that specific attentiorstning given to vulnerable groups. Some
will probably argue that, according to studies fritta UK and Germany, the level of inactivi-
ty of those faced with a legal problem is less th@rper cent — and you simply cannot make
an omelette without breaking an egg. While thisriee, don’t be fooled by numbers: Less
than 10 per cent inactivity still translates intdlions of unaddressed legal problems. Is that

something to worry about? I think it is, as my npaint will show.
3. Don'’t Fall Into The Economic Trap. See Legal AidAs A Bargain, Not As A Liability.

It does not take a prophet to predict that CCBBmanendation #2 — “to set up a specific EU
budget line for legal aid” — will be met with litlenthusiasm by those who keep the public
purse. As we all know, it has become popular tdyaeaegal services from a micro- or ma-

cro-economic perspective. When we talk about laghlsooner or later questions such as “is



it really desirable that for certain legal probleatgess to justice should be granted?” will be
asked — and there is a good chance that we wlilintal the economic trap again at some point
when we just look at the value of a claim and thgoaiated costs without taking a holistic
approach. | am suggesting that legal aid gives morents a lot of value for money if they
see and understand the bigger picture. Legal prubleave added effects that go far beyond
their economic dimension that is usually taken exdtoount. Empirical research from England
& Wales and from Canada shows that legal probleftesdead to illnesses, stress symptoms,
a loss of confidence, listlessness, problems aiMbik-place and have a negative effect on
earning-power. In studies people faced with a Iggablem have said that the legal problem
had made it difficult for them to lead a normatlithat they became ill, got into trouble at
work, were faced with marriage problems. A quickl amomprehensive solution of a legal
problem is therefore of paramount importance fariety because added effects can make a
legal problem much more costly in the long run thagquick solution enabled by a generous
legal aid scheme costs — money you save on ledataa easily result in much more costly
expenditure for health, housing, unemployment henékecause the legal problem was not

solved swiftly and convincingly.

4. Understand That Legal Problems Come In Cluster8ecause Life Is More Complicated

Than Law

A common complaint is that legal aid schemes apoérd by “repeat customers” — and
therefore access to legal aid funds should be ictstt. In some cases the complaint holds
some water — every system based on benefits i€ pooexploitation. However, we must ac-
cept that those who need legal aid are typically exploiting the system, but are forced to
come back again and again — because they are nfigst oot faced with just a “legal prob-
lem”, but with a more general problem in their lifi®wm which numerous legal problems, so-
called “problem-clusters” can arise. Fascinating pimcal research in that area has been
carried out in England and Canada recently thatwhavhat typical legal problems are clus-

tered together.
5. The Sooner The Better - Identify The Trigger Prblem

Recommendation #4 suggests that legal aid by adaglyould be available for all areas of
law and at all stages of the proceedings. | amspl@#o hear that the CCBE is sceptical about
what has become known — and somewhat popular Hadtipation of legal aid, i.e. the defi-

nition of areas of law or types of claims that w@thy of legal aid and others that are not. |



am not sure if we should move in a direction thatfatto creates some sort of first, second
and third tier law. | cannot elaborate on thatHartas | would like to make another point in
the context of recommendation #4. It refers to llegd at “all stages of the proceedings”. Le-
gal aid schemes often focus on funding court prdicgs — and they are designed as a “stand-
alone” product that is part of the legal world.tletconsideration is given to out of court
work, particularly advice work, and to seeing tbgdl problem as part of a bigger picture, as
a result of a life crisis. Closely interwoven witie issue of problem clusters-that+have just
mentionedis therefore what has been identified by reseaschs the “trigger problem” —
which may or may not be a legal problem. If you @oke to address the trigger problem at the
earliest possible stage, the legal fall-out carctetained to some extent. Or as the saying
goes: “After the horse has left the barn it's @@ lto close the door.” The problem with a lot
of legal aid schemes is that they are not aboudirgdpthe barn door, but about catching the
galloping horse at the far end of the ranch. Totaioncosts, it is therefore useful to focus
more on what is called the “trigger problem”, orviad work, on early intervention. The issue
of trigger problems also highlights the usefulness multi-disciplinary approach in many
cases, the close cooperation of legal aid lawyéts ether professionals and an effective sys-
tem of signposting and referrals. Concepts sudh@£ommunity Legal Service in England

& Wales try to address this.
6. Outreach — Be Proactive, Not Reactive

You can only intervene at the earliest possiblgesti& those who need help are aware of the
availability of help. The CCBE’s reminder in recosmdation# 7 that easy and broad access
to information how to receive legal aid is a vesetul reminder that awareness for the avail-

ability of legal aid must be increased. Sometinres gets the impression that legal aid is only
offered in principle with the hope that the lessgle take up the offer, the cheaper it gets for
the public purse. | am convinced that spreadingrimiation on legal aid is only one element

of a broader outreach agenda. Well-designed andemented outreach programs are an

integral part of advanced legal aid schemes. heésessary not to wait until someone with a
legal problem gets up and actively looks for helpimply because many of those who are
most in need of help lack the intellectual resosrmedo so, are frightened off by the prospect
of seeing a lawyer in a law firm, of applying fahin a court house or of speaking to some-
one in a language they have difficulties to mass&metimes problems are even more trivial
— someone would need to travel over a long distavea to be able to make contact because

he lives in a remote region. Legal aid schemesefioee must have an element of outreach.



The internet — or “e-management” that is mentiomedecommendation# 8 can serve a use-
ful purpose in that context. Its usefulness shdubayever, not conceal the issue that particu-
larly in the legal aid world there are limits howamy prospective clients can be reached via
e-communication. Not all potential legal aid clieftave smart-phones, net-books or even

access to internet cafes (let alone the knowledgeitf the internet).

7. Do Not Bet On The Wrong Horse - “Privatizing” Access To Justice Is Not The Way
Forward

One trend in Europe in the past decade has beenlwbacribe as “privatizing access to jus-
tice”. Governments have tried to reduce expenditordegal aid with the hope that alterna-
tive funding mechanisms can take the place of laghl Instead of the public purse, increa-
singly the individual or her lawyer is expectedgitarantee access to justice — the individual
by taking out self-funded legal expenses insuratiee,lawyer by entering into speculative
funding agreements, more commonly known as “no marfee” agreements. If disputes are
covered by legal expenses insurance or by a “nawwifee”-agreement, there is reduced need
for legal aid. So is it a good idea — and a reaaligblicy - to put the eggs in that basket? |
don’t think so - and that is the reason why | ammewahat worried about the suggested legal
aid reforms presented in England & Wales the otvesk. They see legal expenses insurance
as some sort of white knight. I am from Germany] &ermany is by far the largest legal
expenses insurance market in the world. In Germemyerage of the population is declining.
While a couple of years ago, almost 50 per centhefpopulation were covered by rather
comprehensive policies, we are now nearer 40 per ¥éhen asked, people agree that LEI is
a very useful insurance and they would like to hiavelowever, when push comes to shove,
LEI is, generally speaking, the first insurancegto No other type of insurance in Germany
has lost more market share on the insurance maxetthe past decade than LEI — despite
the general consensus how useful it is. So whigag?tin a post-welfare state world, govern-
ments privatize ever more risks of daily life. $tatin health schemes are cut back, state
pensions are slashed, generous care for the elidesly ageing society is no longer offered,
state benefits are cut back. Because the governmantionger willing — and in a fiscal posi-
tion — to foot the bill, the population is expectedtake care of itself when it comes to all
those risks of daily life — health, retirement,egannemployment etc. As every Euro can only
be spent once, this leads to prioritization — fastrpeople, health, retirement or care are more
worrying issues than access to justice, and théyhai spend money on legal expenses insur-

ance if the alternative is not to be able to talkbaalditional health insurance. Therefore, it is



naive for governments to believe that legal expeinmssurance will be the solution — if at the

same time governments burden the individuals withr enore cut-backs in other areas.
8. Be Prepared For The Hourglass Society — Legatl AVill Not Get Cheaper

The problem just described is exacerbated by thetfat the timas past when the middle
class - those who can afford a lawyer - was corbtagrowing. In the past, social structures
resembled an onion — in the future it will be maken to an hourglass with a shrinking mid-
dle class in which the few rich are getting richére middle class is shrinking and the poor
are getting relatively poorer. For legal ai@ reduction in the middle class and downward
polarization of social stratification creates neWwatlenges as more people will become eligi-
ble for legal aid by today’s standards. This casule in a downward spiral if governments
tighten eligibility criteria every time a new shipld of former middle class citizens has be-
come eligible for legal aid. Cutting out more andrepeople from legal aid and thus from
access to justice will create problems for socesythe acceptance of laws and legal institu-
tions in a society depends on participation, ihe thance to seek protection by the law and to
challenge decisions. While in times of austeritig i popular demand to cut back legal aid
spending, we must accept that demand for legahd@idncrease despite all efforts to contain
costs and we will reach a breaking point at which will have to decide if we are serious
about access to justice for all — or if accessustige is only available for those better off and

just a lip service for the rest.

9. Make Sure That Quality Matters — Legal Aid CliemDeserve The Best Lawyers, Not The
Cheapest

The CCBE proposal urges the European Institutiansupport specific training for lawyers
who provide services in the framework of legal dibdis demand has my full support as it is
about quality: Quality is an issue that has becan@e prominent in policy discussions about
legal aid over the past couple of years. In a sagetemarket such as the modern legal ser-
vices market, legal aid work is now longer evensfributed among the members of the pro-
fession, but few lawyers do a lot of legal aid warld a lot of lawyers do not or very little
legal aid work. Legal aid work therefore must suppo lawyer as he has little chance to
cross-subsidize his legal aid work with income fratimer private or from corporate clients. If
legal aid work is not adequately remunerated, gyakill inevitably suffer as lawyers cannot
afford to sacrifice time or money for CLE or foiillsktraining needed to serve clients with

special needs. Quality of legal aid services dependa great extent on adequate remunera-



tion — not only because a disparity in income filegal aid work and from other cases means
that for many lawyers legal aid work is only a sti®yg stone before moving on to pastures

new.
10. Don’t Mix Up Cause And Effect — You Get The LacAid Bill You Deserve

While the chicken or the egg causality dilemmeeisty be solved, things are much clearer in
the legal aid context: First there is the legal prem and then there is the need for legal aid.
Legal problems increase in times of economic treubut while interestingly we accept high-
er expenditure for unemployment as something ialelet we worry about the cost of legal
aid in such times. While governments — they arselvaho complain about the costs — cannot
be made responsible for an economic crisis, they rasponsible for bad laws. Bad laws
make expensive legal aid cases — a good exampléifoequation is a really poor quality
reform of unemployment benefits in Germany thatthiggered thousands of court cases —
resulting in calls to cut back legal aid rather theo work on a better law. Generally, it seems
to be a good idea to look first at the areas of kat cause a lot of legal aid cases and to
think about why these cases end up in the legabgstem — instead of putting bad laws on

life-support by cutting back legal aid.
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