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�� 7KH� &RXQFLO� RI� WKH� %DUV� DQG� /DZ� 6RFLHWLHV� RI� WKH� (XURSHDQ� 8QLRQ� �&&%(�� KDV
FRQVLGHUHG�WKH�SURSRVDOV�IURP�WKH�&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�&RPPXQLWLHV��(&-�
DQG�WKH�&RXUW�RI�)LUVW�,QVWDQFH��&),��WKDW�ZRXOG�WUDQVIHU�WR�WKH�&),�MXULVGLFWLRQ�LQ�FHUWDLQ
RI�WKH�GLUHFW�DFWLRQV�WKDW�DUH�DW�SUHVHQW�EURXJKW�GLUHFWO\�EHIRUH�WKH�&RXUW�RI�-XVWLFH��7KH
&&%(�LV�WKH�UHSUHVHQWDWLYH�ERG\�DW�WKH�(XURSHDQ�OHYHO�RI�DOO�WKH�%DUV�DQG�/DZ�6RFLHWLHV
LQ�WKH�(XURSHDQ�&RPPXQLW\�

�� $Q� HIIHFWLYH� MXGLFDWXUH� LV� HVVHQWLDO� WR� WKH� SURSHU� IXQFWLRQLQJ� RI� WKH� (XURSHDQ� 8QLRQ�
2QH�RI�WKH�SULPDU\�UROHV�RI�WKH�&RPPXQLW\�&RXUWV�LV�WR�FRQWURO�WKH�OHJDOLW\�RI�WKH�DFWV�RI
WKH� &RPPXQLW\� ,QVWLWXWLRQV�� DQG� LQ� SDUWLFXODU� WR� SURWHFW� WKH� ULJKWV� RI� WKH� &RPPXQLW\
FLWL]HQ��7KH�&),�ZDV�FUHDWHG�SUHFLVHO\�EHFDXVH�� HYHQ� LQ������� WKH�(&-�ZDV� LQFUHDVLQJO\
XQDEOH� HIIHFWLYHO\� WR� GLVFKDUJH� WKDW� UROH�� SDUWLFXODUO\� LQ� UHODWLRQ� WR� FDVHV� WKDW� LQYROYHG
GHWDLOHG�H[DPLQDWLRQ�RI�FRPSOH[�IDFWXDO�DQG�OHJDO�LVVXHV���'HVSLWH�VXFFHVVLYH�WUDQVIHUV�RI
MXULVGLFWLRQ�IURP�WKH�(&-�WR�WKH�&),�RYHU�WKH�ODVW�WHQ�\HDUV��WKH�FDVH�ORDG�RI�WKH�&RXUW�RI
-XVWLFH�LQ�WKH�UHPDLQLQJ�DUHDV�KDV�FRQWLQXHG�WR�JURZ�VR�WKDW�WKH�ODWWHU�&RXUW�VWLOO�UHPDLQV
LQ�DQ�HYHQ�PRUH��FULWLFDO�FRQGLWLRQ�WKDQ�ZKHQ�WKH�&),�ZDV�ILUVW�HVWDEOLVKHG�

�� 7KH� SUHVHQW� SURSRVDOV� ZRXOG� ²� DOEHLW� WR� D� OLPLWHG� H[WHQW� ²� UHOLHYH� WKH� XQDFFHSWDEOH
SUHVVXUH�RQ�WKH�&RXUW�RI� -XVWLFH�� �+RZHYHU�WKH\�ZRXOG�GR�VR�DW� WKH�SULFH�RI� LQFUHDVLQJ
VWLOO� IXUWKHU� WKH� SUHVVXUHV� RQ� WKH� &RXUW� RI� )LUVW� ,QVWDQFH�� ZKLFK� LV� DOVR� LQ� D� FULWLFDO
SRVLWLRQ�� �7KH�&),
V� MXULVGLFWLRQ�KDV�EHHQ�VLJQLILFDQWO\�HQODUJHG� LQ� UHFHQW�\HDUV��DQG� WKH
FDVHV�LW�KDV�WR�KDQGOH�DUH�EHFRPLQJ�ERWK�PRUH�QXPHURXV��DQG�PRUH�FRPSOH[��7KH�QHZ
MXULVGLFWLRQ�ZKLFK� WKH� &),� KDV� DFTXLUHG� LQ� UHODWLRQ� WR� WKH� &RPPXQLW\� WUDGH�PDUN�ZLOO
PDNH� LWV� VLWXDWLRQ� LPSRVVLEOH��XQOHVV�VLJQLILFDQW� IXUWKHU�VWHSV�DUH� WDNHQ�� �%XW�HYHQ�DSDUW
IURP�WKH�WUDGH�PDUN�FDVHV��WKHUH�LV�UHDO�FRQFHUQ�DPRQJ�ODZ\HUV�SUDFWLVLQJ�EHIRUH�WKH�&),
WKDW� WKH�SUHVHQW�VLWXDWLRQ� LV�SURGXFLQJ�D�VHULRXV�GHWHULRUDWLRQ� LQ�WKH�TXDOLW\�RI� MXVWLFH�DW
WKH�&),��SDUWLFXODUO\�WKURXJK�H[FHVVLYH�GHOD\���7KLV�KDV�EHHQ�UHFRJQLVHG�E\�WKH�&RXUW�RI
-XVWLFH�ZKLFK��RQO\�ODVW�PRQWK��KDV�SURSRVHG�WR�WKH�&RXQFLO�WKDW�WKH�PHPEHUVKLS�RI�WKH
&),�EH�LQFUHDVHG�LQ�VL]H�E\�VL[�MXGJHV�WR�KDQGOH�� LQWHU�DOLD��WKH�EDFNORJ�RI�FDVHV�DQG�WKH
H[SHFWHG�IORRG�RI�WUDGH�PDUN�FDVHV�

�� 7KH� SUHVHQW� SURSRVDO� VKRXOG� WKHUHIRUH� EH� VHHQ� DV� SDUW� RI� D� ZLGHU� SDFNDJH� RI
PHDVXUHV� WKDW� QHHG� WR� EH� DGRSWHG� LPPHGLDWHO\�� � ,Q� WKH� YLHZ� RI� WKH�&&%(�� WKH
SURSRVHG�WUDQVIHU�RI� MXULVGLFWLRQ�VKRXOG�EH�PDGH�RQO\� WRJHWKHU�ZLWK� WKH� LQFUHDVH
LQ� MXGJHV� DQG� RWKHU� PHDVXUHV� SURSRVHG� E\� WKH� &RXUW� LQ� WKDW� IXUWKHU� SURSRVDO�
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0RUHRYHU��ERWK�PHDVXUHV�VKRXOG�EH�DGRSWHG�DV�D�PDWWHU�RI�JUHDW�XUJHQF\���$�GHOD\
FRPSDUDEOH�WR�WKDW�WDNHQ�E\�WKH�&RXQFLO�WR�DGRSW�WKH�SURSRVDO�IRU�VLQJOH�MXGJHV�LQ
WKH�&),�����PRQWKV��ZRXOG�EH�ZKROO\�XQDFFHSWDEOH���7KH�&RXUW�LWVHOI�KDV�UHFHQWO\
VWDWHG1�WKDW��DEVHQW�VXFK�PHDVXUHV��WKH�LQHYLWDEOH�UHVXOW�ZLOO�EH�´GHOD\V�RQ�D�VFDOH
ZKLFK�FDQQRW�EH�UHFRQFLOHG�ZLWK�DQ�DFFHSWDEOH�OHYHO�RI�SURWHFWLRQ�LQ�WKH�8QLRQµ� �

�� 7KH� WZR� SURSRVDOV� VKRXOG� QRW�� KRZHYHU�� GLYHUW� DWWHQWLRQ� IURP� WKH� FOHDU� DQG
LPPHGLDWH� QHHG� IRU� JUHDWHU� UHVRXUFHV� �ERWK� MXGLFLDO� DQG� DGPLQLVWUDWLYH�� LQ� WKH
(&-�DQG�&),�WR�GHDO�HIIHFWLYHO\�ZLWK�D�FDVHORDG�WKDW��RYHU�DOO�DUHDV�RI�WKHLU�ZRUN��LV
JURZLQJ�LQ�YROXPH��UDQJH�DQG�FRPSOH[LW\��DQG�DOVR�WKH�QHHG�WR�ILQG�ORQJHU�WHUP
VROXWLRQV�

�� 7KH�&RXUW�� WKH�&),�DQG�&&%(��ZLWK�PDQ\�RWKHUV��KDYH� UHSHDWHGO\�GUDZQ� WKRVH
SUREOHPV�WR�WKH�DWWHQWLRQ�RI�WKH�&RXQFLO�DQG�0HPEHU�6WDWHV�LQ�UHFHQW�\HDUV���7KH
&RPPXQLW\�,QVWLWXWLRQV�VKRXOG�QRZ�WDNH�DFWLRQ��LQ�WKH�ILUVW�LQVWDQFH�E\�DOORFDWLQJ
WKH� &),� WKH� UHVRXUFHV� LPPHGLDWHO\� QHHGHG� DQG�� LQ� WKH� ORQJHU� WHUP�� E\
XQGHUWDNLQJ�LQ�FRQVXOWDWLRQ�ZLWK�DOO�LQWHUHVWHG�SDUWLHV���LQFOXGLQJ�LQ�SDUWLFXODU�WKH
&&%(� �� D� PRUH� UDGLFDO� UHYLHZ� RI� WKH� ZKROH� RI� WKH� &RPPXQLW\
V� MXGLFLDO
DUFKLWHFWXUH�

�� 7KH�&&%(
V�PRUH�GHWDLOHG�REVHUYDWLRQV�RQ�WKH�SUHVHQW�SURSRVDO�DUH�VHW�RXW�EHORZ�

'(7$,/('�2%6(59$7,216�21�7+(�352326$/

�� 7KH�&&%(�SDUWLFXODUO\�ZHOFRPHV�WKH�SURSRVDO�IRU�WKH�HQODUJHPHQW�RI�WKH�MXULVGLFWLRQ�RI
WKH� &RXUW� RI� )LUVW� ,QVWDQFH�� � $OUHDG\� LQ� LWV� VXEPLVVLRQ� IRU� WKH� LQWHU�JRYHUQPHQWDO
FRQIHUHQFH������� WKH�&&%(�KDG�YRLFHG�FRQFHUQ�DW� WKH� LQDGHTXDWH�FXUUHQW�DOORFDWLRQ�RI
MXULVGLFWLRQ�EHWZHHQ�WKH�(&-�DQG�WKH�&),�DQG�WKH�SDUWLFXODU�GLIILFXOWLHV�ZKLFK�WKLV�HQWDLOV
LQ�FDVH�RI�SDUDOOHO�SURFHHGLQJV�EHIRUH�WKH�WZR�FRXUWV���7KH�&&%(�FRQVLGHUV�WKHUHIRUH�WKH
SURSRVDOV�QRZ�PDGH�E\�WKH�&RXUW�WR�EH�DQ�LPSRUWDQW�VWHS�LQ�IDYRXU�RI�D�PRUH�FRKHUHQW
DOORFDWLRQ�RI� MXULVGLFWLRQ�EHWZHHQ� WKH� WZR� FRXUWV�� � ,Q� SDUWLFXODU�� WKLV� SURSRVDO�ZLOO� GXO\
SUHVHUYH�WKH�ULJKWV�RI�SULYDWH�OLWLJDQWV�LQ�FDVH�RI�SDUDOOHO�SURFHHGLQJV�

�� 7KH�&&%(� KDV� DFFRUGLQJO\� RQO\� UHODWLYHO\� IHZ� REVHUYDWLRQV� RI� GHWDLO� RQ� WKH� SURSRVDO�
*HQHUDOO\��WKH�&&%(�ZRXOG�UDLVH�IRU�FRQVLGHUDWLRQ�ZKHWKHU��LQ�WKH�LQWHUHVW�RI�FRKHUHQFH�
WKH� SURSRVDO� VKRXOG� EH� EURDGHQHG� VR� DV� WR� FRYHU� DOVR� RWKHU� IRUPV� RI� DFWLRQV� ZKLFK
SUHVHQW�ODUJHO\�WKH�VDPH�FKDUDFWHULVWLFV�DV�WKRVH�IRU�ZKLFK�D�WUDQVIHU�KDV�EHHQ�SURSRVHG�
DQG�IRU�ZKLFK�D�ULVN�RI�SDUDOOHO�DFWLRQV�FDQQRW�HLWKHU�EH�H[FOXGHG�

������������������������������������������������
1�6HH�WKH�3DSHU�IURP�WKH�(&-�UHFHQWO\�SUHVHQWHG�WR�WKH�&RXQFLO�RI�0LQLVWHUV�RI�-XVWLFH�DQG�+RPH�$IIDLUV�
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��� ,Q� WKLV� UHVSHFW�� WKH� &&%(� ILUVW� QRWHV� WKDW� WKH� SURSRVDO� FRQFHUQV� RQO\� DFWLRQV� IRU
DQQXOPHQW�DQG�QRW�DFWLRQV�IRU�IDLOXUH�WR�DFW�EURXJKW�E\�0HPEHU�6WDWHV���7KH�UHDVRQ�IRU
WKLV�H[FOXVLRQ�LV�VDLG�WR�EH�WKDW�WKH�ODWWHU�DFWLRQV��DUH�LQIUHTXHQW�DQG�KDYH�QRW�VR�IDU�JLYHQ
ULVH� WR� SDUDOOHO� DFWLRQV��� � 7KH� &&%(� IHHOV� WKDW�� HYHQ� LI� WKHVH� DFWLRQV� DUH� LQIUHTXHQW�� LW
PLJKW�EH�PRUH�FRKHUHQW�WR�WUDQVIHU�WKHP�DOVR�WR�WKH�&RXUW�RI�)LUVW�,QVWDQFH���,QGHHG��LW�LV
ZHOO�HVWDEOLVKHG� WKDW� ERWK� WKH� DFWLRQ� IRU� DQQXOPHQW� DQG� WKH� DFWLRQ� IRU� IDLOXUH� WR� DFW
�SUHVFULEH�RQH�DQG�WKH�VDPH�PHWKRG�RI�UHFRXUVH���&DVH�������&KHYDOOH\�>����@�(&5������
7KHUH�LV�WKHUHIRUH�QR�DSSDUHQW�ORJLF�LQ�LQFOXGLQJ�RQH�W\SH�RI�DFWLRQ�DQG�QRW�WKH�RWKHU�LQ
WKH�SURSRVDO��7KH�IDFW�WKDW�DFWLRQV�IRU�IDLOXUH�WR�DFW�KDYH�QRW�JLYHQ�ULVH�WR�SDUDOOHO�DFWLRQV
VR�IDU�GRHV�QRW�PHDQ�WKDW�WKH\�PD\�QRW�GR�VR�RQH�GD\��IRU�H[DPSOH�LQ�WKH�ILHOG�RI�6WDWH
DLGV��� ,Q� DGGLWLRQ�� WKH� IURQWLHU� EHWZHHQ� WKH� DFWLRQ� IRU� IDLOXUH� WR� DFW� DQG� WKH� DFWLRQ� IRU
DQQXOPHQW� LV� RIWHQ� XQFOHDU� VR� WKDW� SDUWLHV� YHU\� RIWHQ� ILOH� VLPXOWDQHRXVO\� ERWK� W\SHV� RI
DFWLRQV�2� � 7KLV�PD\� EH� VR�� IRU� H[DPSOH�� LQ� FDVHV� RI� �SDUWLDO� LQDFWLRQ�� E\� DQ� LQVWLWXWLRQ
ZKHUH�LW�PD\�EH�QHFHVVDU\�WR�UHTXHVW�WKH�DQQXOPHQW�RI�VRPH�SURYLVLRQV�LQ�DQ�DFW�DQG�WR
REWDLQ�D�GHFODUDWLRQ�VLPXOWDQHRXVO\�WKDW�WKH�LQVWLWXWLRQV�KDV�IDLOHG�WR�DFW�LQ�RWKHU�DVSHFWV�
,Q�SUDFWLFH�WKHUHIRUH��ERWK�DFWLRQV�VKRXOG�ORJLFDOO\�EH�EURXJKW�EHIRUH�WKH�VDPH�FRXUW��7KH
&&%(�DFFRUGLQJO\�VXSSRUWV�D�WUDQVIHU�RI�MXULVGLFWLRQ�QRW�RQO\�IRU�DFWLRQV�IRU�DQQXOPHQW
EXW�DOVR�IRU�DFWLRQV�IRU�IDLOXUH�WR�DFW��ZKHUH�WKH�DFW�UHTXHVWHG�LV�RQH�WKDW��LI�WDNHQ��ZRXOG
EH�VXEMHFW�WR�FKDOOHQJH�LQ�WKH�&RXUW�RI�)LUVW�,QVWDQFH�

��� 6HFRQGO\�� WKH�&&%(�ZRXOG�TXHVWLRQ� � WKH�DSSURSULDWHQHVV�RI� UHVWULFWLQJ� WKH�SURSRVDO� WR
FHUWDLQ�ILHOGV�RI�ODZ�RQO\��L�H��WUDQVSRUW��FRPSHWLWLRQ��6WDWH�DLGV��WUDGH�SURWHFWLRQ��ILQDQFLDO
LQVWUXPHQWV�� FOHDUDQFH�RI� DFFRXQWV��«��� � ,W� DSSHDUV� WR�&&%(� WKDW� WKH� ILHOGV� FRQFHUQHG
FRYHU� LQ� DQ\�HYHQW� WKH�PDLQ�DUHDV�ZKHUH�0HPEHU�6WDWHV�KDYH�EHHQ�XVHG� WR� ILOH� DFWLRQV
EHIRUH� WKH�&RXUW�� �$�SULRUL�� WKHUH� GRHV� KRZHYHU� QRW� VHHP� WR� EH� DQ\� UHDVRQ� WR� H[FOXGH
RWKHU�DUHDV�RI�WKH�ODZ�VXFK�DV�DJULFXOWXUH��SKDUPDFHXWLFDO� ODZ��HQHUJ\��FXOWXUH��VWHHO��HWF�
,Q� DOO� WKHVH� PDWWHUV�� WKH� ULVN� RI� SDUDOOHO� DFWLRQV� H[LVWV�� HYHQ� LI� WKLV� ULVN� KDV� QRW� \HW
VLJQLILFDQWO\�PDWHULDOL]HG���,Q�DQ\�HYHQW��VXFK�DQ�H[WHQVLRQ�RI�WKH�MXULVGLFWLRQ�RI�WKH�&RXUW
RI�)LUVW�,QVWDQFH�WR�GLUHFW�DFWLRQV�EURXJKW�E\�0HPEHU�6WDWHV�LQ�DQ\�ILHOG�RI�&RPPXQLW\
ODZ�ZRXOG�SUREDEO\�QRW�EULQJ�DERXW�D�VXEVWDQWLDO�IXUWKHU�LQFUHDVH�WR�WKH�ZRUNORDG�RI�WKH
&RXUW�RI�)LUVW�,QVWDQFH�EH\RQG�WKDW�DOUHDG\�HQYLVDJHG���,W�ZRXOG�KRZHYHU�KDYH�WKH�PHULW
RI�VLPSOLFLW\�

��� 7KLUGO\�DQG�ILQDOO\��WKH�&RXUW�VWDWHV�WKDW�LWV�SURSRVDO�LV�LQWHQGHG�WR�EH�FRQILQHG�WR�DFWLRQV
IRU� DQQXOPHQW� DJDLQVW� �GHFLVLRQV�� DQG� QRW� DJDLQVW� �DFWLRQV� DJDLQVW� QRUPDWLYH� DFWV� RI
JHQHUDO�DSSOLFDWLRQ���H[FHSW�LQ�WKH�FDVH�RI�WUDGH�PHDVXUHV��� �7KH�&&%(�TXHULHV�ZKHWKHU

������������������������������������������������
�� 6HH�H�J��&),�����0D\�������$,7(&�Y��&RPPLVVLRQ��7���������>����@�(&5�,,������&),�����1RYHPEHU������

.RHOPDQ� Y�� &RPPLVVLRQ�� 7�������� >����@� (&5� ,,������� &),�� ��� 6HSWHPEHU� ������ *HVWHYLVLRQ� 7HOHFLQFR� Y�
&RPPLVVLRQ��7��������QRW�\HW�UHSRUWHG��&),�����6HSWHPEHU�������$VLD�0RWRU�)UDQFH� Y��&RPPLVVLRQ��7�������
>����@�(&5�,������&),�����-XQH�������*XpULQ�$XWRPRELOHV�Y��&RPPLVVLRQ��7���������>����@�(&5�,,�������&),�
��� -DQXDU\�������/DGEURNH�5DFLQJ�'HXWVFKODQG� Y��&RPPLVVLRQ��7�������� >����@�(&5� ,,������(&-�� ��� -DQXDU\
������&DPHUD�&DUH�/WG��Y��&RPPLVVLRQ���������5��>����@�(&5������(&-�����'HFHPEHU�������,ULVK�&HPHQW�/WG�
Y��&RPPLVVLRQ������������������>����@�(&5������



Page 4

WKH�QDWXUH�RI�WKH�DFW��DQG�LQ�SDUWLFXODU�LWV�WLWOH�VKRXOG�EH�WKH�GHWHUPLQLQJ�FRQVLGHUDWLRQ�LQ
WKLV�DUHD���,QGHHG��WKH�&RXUW�LWVHOI�KDV�FRQVLVWHQWO\�WDNHQ�WKH�SRVLWLRQ�WKDW�WKH�WLWOH�JLYHQ�WR
DQ�DFW�LV�QRW�WKH�GHFLVLYH�FRQVLGHUDWLRQ�LQ�GHWHUPLQLQJ�WKH�QDWXUH�RI�DQ�DFW�DQG�WKXV�WKH
DGPLVVLELOLW\�RI�DQ�DFWLRQ��,Q�WKLV�UHVSHFW��H[SHULHQFH�VKRZV�WKDW�DQ�LQFUHDVLQJ�QXPEHU�RI
QRUPDWLYH� DFWV� LQ�&RPPXQLW\� ODZ� DOVR� FRQWDLQ� LQGLYLGXDO� SURYLVLRQV�� 7KH� H[FOXVLRQ� RI
DFWLRQV�DJDLQVW� DFWV�RWKHU� WKDQ��GHFLVLRQV��FRXOG� WKHUHIRUH� LQ� VRPH�FDVHV� OHDG� WR� DGGHG
XQFHUWDLQW\� DV� LW�PD\� VRPHWLPHV� EH� GLIILFXOW� WR� GLVWLQJXLVK� EHWZHHQ� WKH� ODWWHU� DQG� WUXH
QRUPDWLYH� DFWV�� ,Q� DGGLWLRQ�� LW� LV� QRZ�ZHOO� HVWDEOLVKHG� FDVH�ODZ� WKDW�SULYDWH� SDUWLHV�PD\
DWWDFN� EHIRUH� WKH� &RXUW� QRW� RQO\� LQGLYLGXDO� GHFLVLRQV� EXW� DOVR� WUXH� QRUPDWLYH� DFWV� RI
JHQHUDO�DSSOLFDWLRQ��DW�OHDVW�DV�ORQJ�DV�WKH\�DUH��LQGLYLGXDOO\�FRQFHUQHG��E\�WKHP��VHH�&DVH
&�������&RGRUQLX��>����@�(&5�,������DW�SDUDJUDSK������7KHUH�DSSHDUV�WKHUHIRUH�WR�EH�D
FRQWLQXHG�ULVN�RI�SDUDOOHO�SURFHHGLQJV�DV�UHJDUGV�QRUPDWLYH�DFWV�

��� ,Q�DQ\� HYHQW�� LI�0HPEHU�6WDWHV�KDYH� WKH�EHQHILW� RI�KDYLQJ� WKHLU� FDVH�KHDUG� DW� ILUVW� DQG
VHFRQG�LQVWDQFH�DV�UHJDUGV�WKH�OHVV�LPSRUWDQW�DFWV��L�H��WKH�GHFLVLRQV��� LW� LV�QRW�FOHDU�ZK\
WKH\�VKRXOG�EH�GHSULYHG�RI�VXFK�D�EHQHILW�IRU�WKH�PRUH�LPSRUWDQW�DFWV��L�H��WKH�QRUPDWLYH
DFWV����,W�LV�QRW�FOHDU�HLWKHU�ZK\�WKH\�VKRXOG�EH�WUHDWHG�OHVV�ZHOO�LQ�WKDW�UHJDUG�WKDQ�SULYDWH
SDUWLHV��ZKR�EHQHILW�IURP�WZR�GHJUHHV�RI�MXULVGLFWLRQ�ZKHQ�WKH\�FKDOOHQJH�QRUPDWLYH�DFWV�
7KH� &&%(� WKHUHIRUH� ZRQGHUV� ZKHWKHU� WKH� OLPLWDWLRQ� LQ� WKH� SUHVHQW� SURSRVDO� IRU
QRUPDWLYH�DFWV�LV�UHDOO\�MXVWLILHG��RU�LQ�WKH�LQWHUHVWV�RI�0HPEHU�6WDWHV���,Q�DQ\�HYHQW��WKH
&&%(�GRHV�QRW�EHOLHYH�WKDW��LI�WKLV�OLPLWDWLRQ�ZHUH�WR�EH�UHPRYHG�IURP�WKH�SURSRVDO��WKLV
ZRXOG�LQ�LWVHOI�OHDG�WR�DQ\�PDMRU�LQFUHDVH�LQ�WKH�QXPEHU�RI�FDVHV�WUDQVIHUUHG�WR�WKH�&RXUW
RI�)LUVW�,QVWDQFH�

��� 0RUHRYHU��WKH�H[FOXVLRQ�RI�DFWLRQV�DJDLQVW�QRUPDWLYH�DFWV�ZLOO�QRW�� LQ�WKH�&&%(
V�YLHZ�
DFKLHYH� WKH� &RXUW
V� VWDWHG� GHVLUH� WR� DYRLG� WKH� WUDQVIHU� RI� FDVHV� UDLVLQJ� LQVWLWXWLRQDO
TXHVWLRQV���,QGHHG��WKH�&&%(�ZRXOG�OLNH�WR�REVHUYH�WKDW�LQVWLWXWLRQDO�TXHVWLRQV�DUH�LQ�DQ\
HYHQW�UHJXODUO\�UDLVHG�LQ�FDVHV�DOUHDG\�DFWXDOO\�EURXJKW�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH�
LQ�DFWLRQV�E\�LQGLYLGXDOV�ERWK�DJDLQVW�QRUPDWLYH�DQG�QRQ�QRUPDWLYH�DFWV���,Q�DGGLWLRQ��WKH
&RXUW�RI�)LUVW�,QVWDQFH�KDV�LQ�DQ\�HYHQW�DOUHDG\�WRGD\�WKH�SRZHU�WR�UXOH�RYHU�WKH�YDOLGLW\
RI� QRUPDWLYH� DFWV� ERWK� LQ� GLUHFW� DFWLRQV� E\� SULYDWH� OLWLJDQWV� DQG� ZKHQHYHU� D� SOHD� RI
LOOHJDOLW\�DJDLQVW�D�QRUPDWLYH�DFW� LV� UDLVHG� LQ�DFFRUGDQFH�ZLWK�(&�$UWLFOH����� �H[�$UWLFOH
�����LQ�WKH�FRQWH[W�RI�DQ�DFWLRQ�DJDLQVW�DQ�LQGLYLGXDO�GHFLVLRQ�

��� ,Q�FRQFOXVLRQ��WKH�&&%(�WKHUHIRUH�EHOLHYHV�WKDW�LW�ZRXOG�EH�LQ�WKH�LQWHUHVW�RI�FRKHUHQFH
DQG� VLPSOLFLW\� WR� HQODUJH� WKH� &RXUW
V� SURSRVDO� WR� DOO� DFWLRQV� RI�0HPEHU� 6WDWHV� DJDLQVW
&RPPXQLW\�DFWV��PRVW�RI�ZKLFK�DUH� LQ�DQ\�HYHQW�FRYHUHG�E\� WKH�SUHVHQW�SURSRVDO�3� � ,Q
WKLV�FRQWH[W��WKH�&&%(�HYHQ�EHOLHYHV�WKDW��DW�OHDVW�LQ�WKH�ORQJHU�WHUP��LW�PD\�EH�QHFHVVDU\

������������������������������������������������
�� 7KLV�PLJKW�HYHQ�LQGHHG�LPSO\�D�WUDQVIHU�RI�DQ\�FODLPV�IRU�GDPDJHV�EURXJKW�E\�0HPEHU�6WDWHV��VLQFH�VXFK

FODLPV� PD\� EH� DQFLOODU\� WR� DFWLRQV� IRU� DQQXOPHQW� �DOWKRXJK� VXFK� DFWLRQV� IRU� GDPDJHV� KDYH� QHYHU� EHHQ
EURXJKW� KLWKHUWR� E\�0HPEHU� 6WDWHV� DJDLQVW� LQVWLWXWLRQV�� WKH\� DUH� LQ� WKHRU\� SRVVLEOH� DQG� LW� ZRXOG� DSSHDU
PRUH�FRKHUHQW�WR�OHW�WKH�&RXUW�RI�)LUVW�,QVWDQFH�KHDU�WKHP�DOVR��
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WR� WUDQVIHU� DOVR� WR� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� GLUHFW� DFWLRQV� EURXJKW� E\� LQVWLWXWLRQV�
,QGHHG��ZKLOH� LW� LV� WUXH� WKDW� WKHVH� DFWLRQV�KDYH�XQWLO� QRZ�JHQHUDOO\�EHHQ� LQVWLWXWLRQDO� LQ
FKDUDFWHU��WKH�ULVN�RI�SDUDOOHO�DFWLRQV�H[LVWV�DOVR�LQ�WKHLU�UHVSHFW�4�DQG�WKHUH�DSSHDUV�LQ�DQ\
HYHQW� QRW� WR� EH� DQ\� IXQGDPHQWDO� UHDVRQ� ZK\� LQVWLWXWLRQV� VKRXOG� EH� WUHDWHG� GLIIHUHQWO\
IURP�0HPEHU� 6WDWHV� RU� SULYDWH� SDUWLHV�� � 7KH� &&%(� WKHUHIRUH� EHOLHYHV� WKDW� D� UDWLRQDO
GLYLVLRQ� RI� WDVNV� EHWZHHQ� WKH� &RXUW� RI� -XVWLFH� DQG� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� ZRXOG
XOWLPDWHO\�UHTXLUH�WKDW�DOO�GLUHFW�DFWLRQV��IRU�DQQXOPHQW��IDLOXUH�WR�DFW�RU�GDPDJHV��VKRXOG
EH�EURXJKW�EHIRUH�WKH�&RXUW�RI�)LUVW�,QVWDQFH��LQGHSHQGHQWO\�RI�ZKHWKHU�WKH\�KDYH�EHHQ
ILOHG�E\�D�SULYDWH�DSSOLFDQW��D�0HPEHU�6WDWH�RU�D�&RPPXQLW\�LQVWLWXWLRQ����7KLV�LQGHHG�LV
QR�PRUH�WKDQ�ZDV�DOUHDG\�FRQWHPSODWHG�ZKHQ�WKH�&RXUW�RI�)LUVW�,QVWDQFH�ZDV�HVWDEOLVKHG
²�VHH�$UWLFOH�����(&��H[�$UWLFOH����$��ODVW�VHQWHQFH�

%UXVVHOV���VW�-XQH�����

������������������������������������������������
4� (�J�� LI� WKH�(XURSHDQ�3DUOLDPHQW�KDV�QRW�EHHQ�FRQVXOWHG�RQ�DQ�DFW��ZKLFK� LV� WKHQ�FKDOOHQJHG�E\�ERWK� WKH

SULYDWH� SDUWLHV� FRQFHUQHG� DQG� E\� WKH� 3DUOLDPHQW�� WKH� WZR� DFWLRQV�ZRXOG� JR� WR� GLIIHUHQW� FRXUWV�� DOVR� WKH
&RPPLVVLRQ��DV�D�JXDUGLDQ�RI�WKH�OHJDOLW\�RI�WKH�&RPPXQLW\��PD\�DWWDFN�DQ�DFW�RI�DQRWKHU�LQVWLWXWLRQ�ZKLFK
LV�VLPXOWDQHRXVO\�FKDOOHQJHG�E\�SULYDWH�SDUWLHV�


