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Interventions and Amicus Curiae Briefs

in Proceedings before the ECJ and the CFI

Options for Reform

This paper outlines the options for an amendment of the existing rules on interventions by private
parties in proceedings before the ECJ and the CFI to the extent that such interventions are
allowed in all proceedings. It also explores the option to allow so-called amicus curiae briefs.

The existing law on interventions by private parties

Currently private parties can only intervene in certain proceedings (A.). In proceedings which
allow interventions of private parties the Courts grant leave to intervene when the intervener has
an interest in the result of the case (B.). The intervener can make written submissions and
representations at the oral hearing (C.).

A. Private parties can intervene in certain proceedings only

Article 37 of the EC Statute and Article 38 of the Euratom Statute allow Member States and the
Community Institutions to intervene in all cases before the Court. The same right shall be open to
any other person establishing an interest in the result of the case. However, the latter can only
intervene in proceedings initiated by private parties against Community Institutions. In cases
between Community Institutions, between Community Institutions and Member States (including
infringement proceedings according to Article 226 EC Treaty) and between Member States, a
private party cannot intervene. In Article 234 EC Treaty reference cases only Member States and
the Community Institutions as well as the parties to the case before the national court (including
interveners) can make observations. A private party who is not a party to the proceedings before
the national Court cannot participate or intervene.

Art. 34 of the ECSC Statute allowed private parties to intervene in all cases, even those excluded
under Art. 37 EC, 38 Euratom Statute (but not in reference cases).

B. Conditions for the admissibility of an intervention

The right of a private party to intervene is contingent upon him establishing “an interest in the
result of the case.” According to the Courts’ case law a sufficient specific or concrete interest is
present when the outcome of the case has a direct and actual effect on the economic or legal
position of the intervener.1 The case law does not define in detail the exact scope of the legal
notions “specific”, “direct” and “concrete”. It seems that the Courts interpret them broadly. In

                                                          
1 ECJ, Joined Cases 116, 124 and 143/77, Amylum v. Council, [1978] ECR 893.
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cases concerning interventions by representative bodies or associations, an intervention will be
allowed if the members of the intervening organization would have an interest in the result of the
case. An example is the AM & S case2 the plaintiff requested the partial annulment of a
Commission decision requiring it to disclose inter alia certain communications with his lawyer.
The CCBE applied to intervene on the ground that the judgment would affect the rights and duties
of lawyers and the rules of professional conduct enforced by the CCBE and national professional
organizations in general. The Court granted leave to intervene, although the CCBE’s interest
concerned in fact the abstract legal question of legal privilege and not the decision in the case at
issue3.

C. Rights of the intervener

As a general rule, the intervener must take the case as he finds it and can only support the
plaintiff or the defendant. The intervening party has basically the following rights:

� Access to the file (as the case may be to a non-confidential version).

� Right to lodge a written submission (to which the parties to the case may respond in writing).
The submission cannot determine the scope of the proceeding but can introduce new pleas
in law and new facts. No page limit applies.

� Right to make representations at the oral hearing.

Options for a modification of the present rules on intervention

D. Allowing interventions in all proceedings

Article 37 of the EC Statute and 38 of the Euratom Statute should be amended to the effect that
any other persons than Member States and Institutions are allowed to intervene in all direct
actions (i.e. also in cases presently excluded) and in Article 234 reference cases. The conditions
for the admissibility of interventions and the rights of the intervener in these cases would be the
same as presently in cases between private parties and Community Institutions.

This would significantly strengthen the legal protection of private third parties. Furthermore, it
would end the anomalous situation that the right of a third party to be heard in a case which
clearly and directly affects its interests, depends on the type of proceeding, and in particular on
who are the parties to the proceeding.4 For example, a Commission decision authorizing state aid
to an undertaking might be challenged under Article 230 EC Treaty by a competitor company or
by another Member State. In the first case the recipient of the aid can intervene but not in the
latter. There is no justification for such a distinction. 

An abuse is unlikely since interveners still have to satisfy the requirement to establish an interest
in the outcome of the case. However, the determination of a sufficient “interest in the result” may
pose particular problems in Art. 234 EC Treaty reference cases.5

                                                          
2 ECJ, Case 155/79, AM & S Europe v. Commission, [1982] ECR 1575.
3 The same reasoning can be found in staff cases. The Court considers the interest of a staff or trade

union as sufficient if the result of the case has an effect on an (abstract) collective interest the union
represents; e.g. ECJ, Case T-49/89, Mavrakos v. Council, [1989] ECR II-509.

4 It would also bring Article 37 of the EC Statute and Article 38 of the Euratom Statute in line with
Article 34 of ECSC Statute.

5 An example is Francovich (ECJ, Joined Cases C-6 and 9/90, Francovich v. Italy, [1991] ECR-I 5357)
where the Court established the general principle that Member States are under certain conditions liable
for damages caused by a non-implementation of EC Directives. The case itself concerned the a claim by
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E. Amicus Curiae briefs

In addition to extending the possiblility of parties other than the Members States and the
Institutions to intervene in all cases so called amicus curiae briefs should be allowed.  The US
Supreme Court has accepted amicus curiae briefs for many years and with great success.  An
amicus curiae brief is a submission made by a third party in the interest of the Court and serves
to fully inform the Court about the legal and/or factual issues relevant in the matter. Other than an
intervention it does not necessarily support the submissions of a party to case. Normally, the
party submitting an amicus curiae brief neither has access to the file nor is it allowed to make oral
representations.

Similar to an intervention, the filing of an amicus curiae brief would be a two step procedure
consisting of an application to be admitted as an amicus curiae and, if admitted, the filing of the
actual brief. The rules of procedure should, in the interest of legal certainty, specify the conditions
for the admissibility although it is most likely inevitable that the Courts enjoy a certain degree of
discretion. The rules could also lay down the details on the submission of the actual brief once it
is admitted (in particular length of the submission etc) or give the Courts wide discretion. This
latter approach is to be preferred because it allows the Court to take into account the particular
needs of the individual case. Finally, it would be possible to allow the Court to determine whether
the amicus curiae is allowed to make representations at the oral hearing.

                                                                                                                                                                            
worker laid of in Italy against the Italian State. Who should be allowed to intervene? Workers in a
similar situation, staff unions representing workers rights or to every private party or organization
representing private parties interested in bringing an action for damages against a Member State?
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