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l. I ntroduction

The Council of the Bars and Law Societies of the European Union (CCBE) represents
through the national Bars and Law Societies some 500,000 European Lawyers within
and outside the European Union. In this capacity, the CCBE often submits its views
on issues concerning access to justice and the effective judicia protection of citizens
of the EU. It isaprimary concern of the Bar that the European Union is and remains a
Community based on the rule of law, i.e. a Community characterized by enforceable
legislation which is subject to review and providing effective and adequate judicial
protection to the citizens of the European Union.

Following the Commission’s press release on 29 May 2000, announcing the
appointment of John Temple Lang as Hearing Officer and indicating that
Commissioner Monti had given instructions to explore possibilities for strengthening
the role of the Hearing Officer, the CCBE decided that it was important to consider
the position of the Hearing Officer in EU Competition proceedings.

Under these circumstances, the CCBE finds it al the more important to submit its
views to the effect that areform should indeed be carried out.

. General remark

By submitting the view that the position and role of the Hearing Officer should be
strengthened, the CCBE is not implying that the Hearing Officer can replace a proper
independent tribunal as required under article 6 of the ECHR. The present submission
does aso not imply that the CCBE considers the access which is given to the file of
the Commission in competition proceedings to be sufficient and the procedures
regulating that access adequate. These latter issues are however not the subject of this
contribution. This contribution exclusively focuses on the role of the Hearing Officer.

The CCBE is of the opinion that the Hearing Officer isacrucia element in improving
the fairness (and in many respects also the efficiency) of EU competition proceedings.
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1.  Specific comments
A. Position and powers of the Hearing Officer

The CCBE is of the opinion that the position and powers of the Hearing Officer
should in any event be extended as follows:

. A non-confidential version of the Hearing Officer’s report should be disclosed
to al interested parties in a competition proceedings;

. As there is no effective judicial protection in merger control cases, the role of
the Hearing Officer should in particular in merger control cases be expanded
such as to build in checks and balances that might contribute to a fairer
procedure. In this respect, the Hearing Officer should in particular be given the
power to:

- decide whether questions addressed to parties do not go beyond the
scope of the relevant investigation and what is needed;

- be consulted before case-handlers reject a Form CO as being
‘incompl ete’;

- be informed of and review draft statements of objections and decisions
(both of procedural nature and in substance);

- arbitrate disputes between case-handlers and parties concerning the
fairness of the proceedings;

- be informed of and monitor exchanges of information among national
antitrust authorities and the case-handlerssMerger Task Force/the
Directorate-General Competition;

- be informed of and monitor exchanges of information between the
case-handlers’Merger Task Force/the Directorate-General Competition
and non-EU antitrust authorities.

* The Hearing Officer should be given the power to play arole in assessing whether
evidence provided by the Commission or by the parties satisfies prima facie
judicia standards of proof. The Hearing Officer should have the opportunity to
express his views on the evidence and where requested or required, make
recommendations to the Director-General for competition and/or the parties.

* The CCBE could also endorse a proposa whereby the Hearing Officer would
issue in al cases an independent, non-binding, opinion that would be
communicated to the parties and published with the Commission’s decision (this
would apply in articles 81 and 82 EC procedures as well as in Phase |1 merger
Cases).
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V. Appointment and resour ces of the Hearing Officer
The CCBE recommends that:

e The number of Hearing Officers should be increased and the Hearing Officer
should have sufficient support staff to carry out their (extended) function;

» The rules concerning the appointment and the removal of the Hearing Officer
should be laid down in aregulation;

» The Hearing Officer should be irremovable except for serious misconduct;

* The Hearing Officer should report to the Commission as a whole or to the
President of the Commission.
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