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CCBE RESPONSE TO THE COMMISSION’S CONSULTATION ON THE CONSUMER COLLECTIVE
REDRESS BENCHMARKS

l. Introduction

The Council of Bars and Law Societies of Europe (CCBE) represents more than 700,000 European
lawyers through its member bars and law societies of the European Union and the European
Economic Area. In addition to membership from EU bars, it has also observer representatives from a
further six European countries’ bars. The CCBE responds regularly on behalf of its members to policy
consultations which affect European citizens and lawyers.

On 4" February 2008, the Commission launched a consultation in relation to a list of benchmarks that
should be respected by effective and efficient collective redress systems in order to ensure
satisfactory redress for consumers.

The Commission would like to know from stakeholders whether they:

- agree with these benchmarks;

- consider other benchmarks to be important;

- consider that more benchmarks or fewer benchmarks are necessary;

- have experiences with existing mechanisms of collective redress, especially in relation to specific
sectors and/or in relation to cross-border disputes.

The CCBE is grateful for this opportunity to contribute to the current reflection on the important topic of
collective redress proceedings.

The CCBE would like to point out that it does not take a stance on the question whether an EU
instrument is needed or desirable in this field. However, if a community instrument were to be
envisaged, a number of aspects should be taken into consideration, as explained below in the CCBE
comments on the Commission’s proposed benchmarks.

Moreover, the CCBE would also like to point out that a possible future instrument on collective redress
should be restricted to cross-border cases only, as provided by Article 65 EC" which limits the
competence of the European Union to measures in the field of judicial cooperation in civil matters
having cross-border implications.

Il. CCBE comments on the Commission suggested Benchmarks

The nine benchmarks identified by the Commission are listed below in bold (the numbering was
inserted by the CCBE for clarity). The CCBE comments appear under each benchmark.

(1) The mechanism should enable consumers to obtain satisfactory redress in cases
which they could not otherwise adequately pursue on an individual basis.

The CCBE considers that the mechanism should, of course, enable consumers to obtain satisfactory
redress. However, consumers should not obtain redress in any case, regardless of whether the pursuit
of their claims might be reasonable or not.

The reasons why consumers could not otherwise adequately obtain satisfactory redress should,
therefore, be identified and specified in detail. This should be done in order to avoid unreasonable,
unmeritorious, or mischievous pursuit without any substantial chance for a successful pursuit. In order
to discourage the introduction of unmeritorious claims - since allowing the pursuit of such claims would
not be in compliance with the goal aimed for i.e. to ensure satisfactory as well as adequate redress for

! Article 65 as modified by the Lisbon Treaty also refers to judicial cooperation in civil matters “having cross-border implications”.
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consumers - the "loser pays" principle is considered as one of the key measures being appropriate to
avoid abuse of the mechanism.

Since collective redress is always based on individual claims, the “opt-in” principle is the only way to
respect appropriately and guarantee the freedom of every single consumer to decide individually
whether to pursue his/her claims or not in a self-determined and active way. The consumer should
have to say "yes" to opt-in to collective redress, and should not be forced to do anything just to get out
of a collective redress mechanism he/she does not agree with.

The opt-out system would lead to consumer decisions which are not self-governed but under pressure
of a collective: in other words, to stay within the process of a perhaps unmeritorious or excessive claim
just because a consumer is under the collective pressure of a group, and not having been decided in a
free and self-determined way, would lead every single consumer to be deprived of legal capacity, i.e.
of the right to self determination.

(2) It should be possible to finance the actions in a way that allows either the consumers
themselves to proceed with a collective action, or to be effectively represented by a
third party. Plaintiffs' costs for bringing an action should not be disproportionate to the
amount in dispute.

With regard to the financing of actions, the CCBE considers it important to separate the financing
strictly from the claims in dispute. Otherwise (in cases of quota litis) the disadvantages and
disproportions of the American class action system would be implemented in the EU mechanism,
which should, without question, not be the outcome of the EU mechanism.

As for the question on whether consumers can be effectively represented by a third party, the CCBE is
of the opinion that this possible representation should be limited to legal persons having the same
interest in a claim. It should not be possible for a “third party” to act without having its own or the same
interest in the claim.

The CCBE considers that the costs for bringing an action should be proportionate to the total amount
in dispute. Accordingly, the CCBE recommends that the expression “the amount in dispute” should be
replaced by “the total amount in dispute” in the last sentence.

(3) The costs of proceedings for defendants should not be disproportionate to the amount
in dispute. On the one hand, this would ensure that defendants will not be
unreasonably burdened. On the other hand, defendants should not for instance
artificially and unreasonably increase their legal costs. Consumers would therefore not
be deterred from bringing an action in Member States which apply the "loser-pays™
principle.

The CCBE agrees with this benchmark but considers that some clarification is needed (for example
what is covered by “costs of proceedings”?).

As also mentioned in the comments under benchmark 2, the expression “the amount in dispute”
should be replaced by “the total amount in dispute” in the first sentence of the benchmark.

The CCBE would like to underline that it considers the "loser pays" principle as a principle of utmost
importance in order to avoid unreasonable, artificial and vexatious actions. The "loser-pays" principle
is to be followed in order to avoid abuse of the mechanism, as in the American class action system.
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(4) The compensation to be provided by traders/service providers against whom actions
have been successfully brought should be at least equal to the harm caused by the
incriminated conduct, but should not be excessive as for instance to amount to
punitive damages.

The CCBE agrees with this benchmark, i.e. that the compensation to be provided by traders/service
providers (against whom actions have been successfully brought) should be equal to the harm caused
by the incriminated conduct and should not amount to punitive damages.

The core principles of responsibility (fault — cause — harm) should be respected subject only to the
exceptional cases under (5) below.

The CCBE would like to underline that it is of crucial importance to separate strictly the adjudication of
civil damages from punishment of criminal or regulatory nature.

The aim of a collective redress procedure should remain civil and should not lead to the allowance of
punitive damages.

(5) One outcome should be the reduction of future harm to all consumers. Therefore a
preventive effect for potential future wrongful conduct by traders or service providers
concerned is desirable — for instance by skimming off the profit gained from the
incriminated conduct.

The CCBE believes that the introduction of collective redress itself will have a preventative effect.
However, the CCBE does not agree with the introduction of this benchmark, for the following reasons:

e European civil law systems are designed to compensate claimants for damages suffered by
wrongful conduct. The punitive nature of the proposed measures, solely based upon potential
future wrongful conduct, does not fit into that concept. Only public authorities, acting in a public
law framework, are capable and entitled to take measures to protect consumers’ interests that are
not directly based upon any damages suffered. Other kinds of damages beyond pure recompense
for harm (such as skimming off the profit gained from the incriminated conduct), should be truly
exceptional and limited to existing schemes (for example in the competition area).

e ltis unclear whether it is meant that claimants would directly benefit from these measures. Again,
that would not fit within a civil law framework.

e Collective redress does not require the introduction of punitive damages, a concept that is also not
considered desirable in benchmark (4) above.

(6) The introduction of unmeritorious claims should be discouraged.

The CCBE agrees that the introduction of unmeritorious claims should be discouraged, as mentioned
under benchmark (1).

(7) Sufficient opportunity for adequate out-of-court settlement should be foreseen.
The CCBE agrees that sufficient opportunity for adequate out-of-court settlement should be foreseen.

(8) The information networking preparing and managing possible collective redress
actions should allow for effective "bundling” of individual actions.

In all the current systems of collective redress, the legislator always provides for the possibility of both
collective redress actions and individual actions.

The aim is to preserve the right of an individual litigant to initiate an action if they would not like to be
part of collective redress actions.
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Even in the opt-out system in the United States, someone can decide not to take part in collective
redress actions and bring an individual action.

It is a fundamental right for the prejudiced consumer or the litigant.

Therefore, any publicity that would be undertaken either to launch a collective redress or to inform the
public of a decision declaring the collective redress admissible and calling those “prejudiced” to join
the collective redress actions, shall mention that the “prejudiced consumer” is not obliged to join the
collective redress actions and that he/she can bring an individual action himself/herself.

(9) The length of proceedings leading to the solution of the problem in question should be
reasonable for the parties.

The CCBE agrees with this benchmark. In any proceedings, the parties should be able to expect a
solution within a reasonable period of time. Nevertheless, sufficient time should be allowed for careful
consideration of the case, in order to lead to fair solutions and results.

lll. Conclusion

The CCBE agrees with benchmarks 6, 7, 8, 9.

The CCBE agrees with benchmarks 1, 3 and 4 in so far as the CCBE comments are integrated into
the benchmark.

The CCBE does not agree with benchmarks 2 and 5.

Moreover, the CCBE considers that two additional benchmarks would be needed:
(1) the “loser-pays” principle, in order to avoid abuse of the collective redress mechanism;
(2) “the opt-in” principle, in order to guarantee the freedom of every single consumer to
decide individually whether to pursue his/her claim or not in a self-determined and

active way.

The CCBE will carry on working on the issue of collective redress and may address additional
comments on this topic to the Commission.

Conseil des barreaux européens — Council of Bars and Law Societies of Europe
association internationale sans but lucratif
Avenue de la Joyeuse Enfrée 1-5— B 1040 Brussels — Belgium — Tel.+32 (0)2 234 65 10 - Fax.+32 (0)2 234 65 11/12 — E-mail ccbe@ccbe.eu - www.ccbe.eu

14.03.2008
5




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /FRA <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


