Justice Forum, 30 May 2008

The CCBE joins the other organisations present today in welcoming the launch of the Justice Forum. This is a wonderful initiative, in which we are looking forward to play our full part, through our expertise, our representativity and our members’ daily participation in the administration of justice in their Member States.

I would like to say first a few introductory words about the CCBE. The Council of Bars and Law Societies of Europe - or CCBE – is nearly 50 years old. We represent over 700,000 European lawyers through their member bars from the European Union and European Economic Area. We have full members from 31 European countries, and associate or observer members from a further 10.
We have a number of roles and activities:

· We see ourselves as one of the guardians of the rule of law in Europe. We argue for the values of the administration of justice and the public interest in our responses to consultations and in our position papers. We have a Human Rights Committee which supports lawyers under threat for their professional activities, and we give an annual Human Rights Award.  We have also invested resources to be able to undertake projects to promote the rule of law in Europe, most particularly in the countries which are the EU’s closest neighbours.
· We focus on issues which affect the regulation of lawyers. We have spent much time combatting aspects of the recent money laundering legislation, and entering into a vigorous debate with the European competition authorities about the relationship between regulation and competition. And there continue to be important issues at play in relation to in-house counsel, data protection, the European Transparency Initiative, and international trade.
· We have always been a promoter of the free movement of lawyers within the European Union. We have for several decades had a lawyers’ identity card for cross-border purposes, and an acclaimed Code of Conduct for cross-border activities. We have also actively participated in the legislative passage and implementation of the sectoral directives that apply to lawyers.
· Finally, we also undertake work on matters of substantive law, for instance by responding to consultations or sending experts to hearings. The main areas of this activity are in company law, contract law, criminal law, IT law, family law, succession law, and Rome l and ll.
We have been very pleased to co-operate with the Directorate General Justice, Freedom and Security (JLS) over the last few years on both the civil and criminal sides, and we see the Forum as a way of broadening and deepening that co-operation on matters of intense interest to European lawyers, and, more importantly, to European citizens. On the civil side, we have contributed to the debates surrounding the passage of legislation in respect of, to quote just a few, legal aid and family law matters. And on the criminal side, we of course contributed similarly to important topics such as the European Arrest Warrant and European Evidence Warrant. I cannot let this moment pass without expressing our severe dismay and disappointment that the minimum procedural safeguards have still not been approved despite being under discussion for nearly 10 years.

The main question, though, which which we believe arises for discussion at the launch of this important Forum is the definition of the scope of its activities. The meaning of the word ‘justice’ is very clear to us as lawyers, but we would like to have it defined for the purposes of the Forum. The communication which led to the establishment of the Forum speaks of the European area of justice. The Tampere Conclusions of 1999 first laid out a programme in this area, and specifically mentioned ‘mutual recognition of decisions’ and ‘greater convergence of civil law’ (both procedural and substantive) under the topic of ‘European area of Justice’. These are very broad areas, particularly the latter of ‘greater convergence of civil law’. Our question is: will the Forum consider all matters of justice, or only some – to be specific, only those dealt with by the Directorate General Justice, Freedom and Security (JLS)?

This is very important, because it highlights a bigger topic, namely the method and structure with which matters of justice are dealt with at European level.

The question begins with the title and responsibilities of JLS. Although the word ‘justice’ appears in the name of JLS, indeed as the first word in its name, there are two curious things about it: first, JLS does not deal with justice alone, and, second, not all justice issues are dealt with at European level by JLS. Let me explain.

JLS does not deal with justice alone 

Within JLS’s title and responsibilities, there are obvious conflicts. Justice is one thing; freedom, and particularly security, are others, and they may not always be compatible. We only have to look at the well-known example of Guantanamo Bay to realise that security and justice do not always go together. But there are other examples closer to home, which I shall mention. The needs of the fight against terrorism, or the combat against illegal immigration, do not always balance with the needs of justice.

If you look at the list of responsibilities of JLS, you will find the following: 

· borders and visas 

· immigration and asylum 

· anti-drugs policy 

· internal security 

· the fight against terrorism 

· the fight against several kinds of crime 

Slotted in among these giants, you will find responsibility for civil and criminal justice. 

We would say that certainly criminal justice should be dealt with separately from security. But there is another example. We as lawyers are still fighting against the sweeping anti-money laundering legislation which was introduced in the understandable panic after the 9/11 attacks, because we believe – and the courts are beginning to support us – that the measures breached justice and fundamental rights. This is a DG Internal Market matter, not JLS, but it has highlighted clearly for us that security and justice are two different, and sometimes opposing, values. We fully understand that governments have to balance them and come to difficult decisions in the interests of citizens, even if we do not always agree with their outcomes. But, and here is my point, they do not have to be, indeed should not be, put in the same directorate, or one will suffer. We believe that there is a strong potential for attention to the interests of justice to suffer within the strangely broad and conflicting responsibilities of JLS.
In all, or nearly all Member States, there are two departments of government, one dealing with home affairs, including security, immigration and the fight against crime, and the other dealing with justice. There are many governments in the EU, and the border between home affairs and justice will doubtless be delineated somewhat differently in each, but essentially they are seen as two different responsibilities. Unhappily, this is not the case at European level, where they are brought together with no thought as to possible conflict. We would like to ask for this to cease, and for there to be a Directorate General for Justice alone.

Justice is not dealt with at JLS alone

At the same time as justice has been placed together with home affairs like homeland security and immigration, it has also been dispersed to other DGs. There is a range of matters which we consider to be justice matters, which are currently not dealt with by JLS at all. Here is a list of four procedural and substantive law items with which the CCBE is currently dealing or has been dealing with recently, and here is who is looking after them: 

The first two are JLS matters, which is right and proper:

· costs of justice  (http://www.costsofjustice.org/index.php?option=com_frontpage&Itemid=1) 

· alternative dispute resolution (http://ec.europa.eu/justice_home/fsj/civil/dispute/fsj_civil_dispute_en.htm) 

But then we come to very important justice matters, in which JLS appears to have no role at all:

· collective redress which is dealt with by DG Health and Consumer Protection (http://ec.europa.eu/consumers/redress_cons/collective_redress_en.htm), and DG Competition (http://ec.europa.eu/comm/competition/antitrust/actionsdamages/documents.html)

(I might add that the collective redress white paper just issued by DG Competition has issues which go well beyond collective redress and have a severe impact in the field of justice – for instance, they are suggesting a minimum level of disclosure inter partes for EC antitrust damages cases.) 

· contract law which is dealt with by DG Consumer Protection (http://ec.europa.eu/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/index_en.htm) and  DG Internal Market (http://ec.europa.eu/internal_market/contractlaw/index_en.htm).

That means that, just taking this small selection of justice matters, there are four DGs dealing with them. This has a number of important consequences:

· I think we would all agree that there should be an overview of all justice initiatives at European level to be sure that they are coherent with other initiatives, but having four DGs in charge is not conducive to coherence; 

· not all the DGs mentioned have the administration of justice as their central concern, nor are they fully briefed on what its values include; as a result, we have to re-introduce ourselves each time, and explain the values of the administration of justice once again when a new DG takes up a justice matter; 

· there is no single DG which sees itself as responsible for all matters affecting justice and its administration; this means that despite JLS’s title, the justice brief is not properly addressed at an institutional level when other DGs take up matters in the field; 

· and of course, it is in any case strange that two of the initiatives I have mentioned have two DGs looking after them, which is not a recipe for coherence.

I am not saying that justice should be dealt with by JLS alone. There is a clear consumer interest, for instance, in the issues of collective redress and contract law which I have mentioned. But we would expect JLS to take the lead on them, with DG Health and Consumer Protection feeding in views in relation to its responsibilities.

Our conclusion, as I have said, is that there should be a single DG Justice, which has responsibility only for justice without any conflicting responsibilities such as security, and which also deals with all matters of justice, and not just some of them, even if other DGs have subsidiary responsibilities on aspects of legislation. We believe that this will lead to more coherence and purpose in the area of justice at the European level. We should be pleased if this matter could be broached within the Justice Forum.
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