TRANSCRIPTION OF THE EUROPEAN BAR LEADERS SUMMIT IN NOVEMBER 2008
SESSION REGARDING THE E-JUSTICE PRESENTATION BY IVIR PAULINO PEREIRA
(most part in English)

Bonjour a tous,

C’est pour nous un grand plaisir d’étre parmi vous. Donc, j'ai deux casquettes, si je peux ainsi
dire. Une premiére en coopération judiciaire dans les matieres civiles et commerciales au
Conseil. Je suis donc le responsable de ces matiéres. Et j’ai une deuxieme casquette en matiere
d’e-justice et e-law, c’est-a-dire dans la création d’un nouveau systéme en matiére de justice,
d’une part et, d’autre part, dans I'accompagnement de tout ce qui a a voir avec la loi, pas
seulement communautaire, mais aussi nationale. Et donc on aura l'opportunité d’ailleurs, si
vous le souhaitez, d’en parler. Monsieur le Président, Messieurs et Mesdames les Présidents,
Présidentes, des barreaux des Etats membres, Monsieur le Secrétaire général, je vais vous
parler d’'un projet qui, je le croyais, appartenait au futur. Mais trés vite, on s’est rendu compte
gu’il appartenait au présent. Et ce projet s’appelle e-justice. Je viens de la réunion du Conseil du
ministre de la Justice, ou ce plan d’action a été adopté. Donc maintenant ce n’est plus une idée.
Ce n’est pas seulement une ambition mais c’est une vérité politique qui aura des conséquences
pour nous tous et je peux dire qu’apres la décision prise a environ midi ce matin, je crois que
c’est la premiere fois que je suis en condition de transmettre d’une fagon formelle ce qu’on a
décidé au cours de la réunion du matin. Si vous me permettez, je vais passer a I'anglais et, bien
entendu, apres je serai également en condition de répondre a toutes les questions, soit en
frangais, soit en anglais. Mais je crois que je vais prendre une vingtaine de minutes pour, d’'une
facon aussi simple que possible, faire la présentation d’un programme que nous croyons trés
ambitieux a I’échelle européenne et dans le domaine de la justice, donc pour vous également.

So, | will begin by saying that | would like to present you three different aspects. The first one is
the reasons for developing an e-Justice system in Europe. | will come to this. Then, a second
aspect is the content of the action plan as it was adopted this morning. And the third one is just
two or three very light conclusions, at least to open a debate to all of you, | hope, in this — we
believe — important area.

Now, what are the reasons for developing e-Justice in Europe? It was a little dream for some at
the end of 2006. It was to say: “Should we have a system with which, instead of working with
paper, we could work using the modern technologies, i.e. the IT technologies that are available
to us”. We realised that in each one of the Member States, in each one of the cities in Europe
and in the courts, the lawyers and other practitioners of law use more and more the new
mechanism of the new technologies in Europe. And we thought that we should do some
pioneer work, so we tried to launch some pilot work in this area. | can give you some examples
of the practical value of e-Justice. | will say two or three of them. The first one is that, in




accordance with our data, with our numbers, more than ten million people nowadays are
involved in cross-border civil proceedings. So, just civil proceedings, we are not speaking about
the criminal ones. And we really believe that this number will increase in the future. And ten
million is a lot. The second one is that we realised that it is possible to accelerate the justice
proceedings, and in some aspects, it can reduce all sorts of chores of such proceedings for the
benefit of the citizens and for the administration of justice. The third element of the examples
of the practical value of e-Justice is very simple. You have a person who is living in Rome and
wants to sue another person in the United Kingdom. It is the UK Court that has jurisdiction for
the case. So, why go to the UK? Perhaps he can sue directly from Rome and submit the
application in Rome in such a way that, when it is sent and received by the Court in London, it
will be legally correct and legally useable. Now, if the court receives this, there is a service for
the document: the writs of summons. And why not use electronic means? The documents can
be sent to the defendant. Perhaps he is not living in the UK. Perhaps he is living in Germany or
in Romania, and why not send the documents by e-mail? And if during the course of the
proceedings in the UK, there is a case in which it is necessary to listen to three witnesses, one in
Lisbon, the other one in Copenhagen and the third one in Helsinki, why not use video
conferencing in such a way that is simple: it is easy to use the new means of technology for
making justice in Europe. When the decision is given, the decision can be notified to the person
concerned also by electronic means. So, this is the basic idea behind the whole initial work that
we tried to do in the context of the European Union, in the context of the Council of the
European Union. And this leads us to adopt an action plan.

In fact, | will go to the main streamlines of this action plan. The action plan is based on seven
elements, | would say. And | will go one by one, just to indicate what the purposes are. The first
one is the scope. The second is the functions of e-Justice in the near future. The third one is
that we need a portal, a European e-Justice portal. The fourth is the technical aspect. This
morning, | heard speaking about electronic signatures and recognition of identity. Well, this is a
part of the technical work. Then we have the fifth, which is the linguistic aspect. Languages are
extremely important and you will see the difficulties of it. And | will come to this and what we
think the solution is. We don’t have the perfect solutions. We have the solutions that we
believe that could be the best at least for the time being. The sixth is that we are creating a
system, and if we are going to have a system, we need an infrastructure. | will also come to this.
The last point is the finance because financing is, as you know, very important. Good will can
only be implemented if we have sufficient financial conditions for this. So, | will go one by one
just to highlight the main ideas on our action plan.

First of all, scope. Let me tell you that the objective is to have a comprehensive approach in
term of justice. And so, we are covering criminal, we are covering civil and we are covering
administrative law. The purpose is not to exclude this of that area from the outset, but to
include all areas of justice. Also in term of scope, the objective is, in a different manner, to give
access to the practitioners of law, lawyers, to judges and other practitioners of law, and to the
citizens. We have a particular attention to the citizens because, in fact, all the victims can
benefit from the way justice is dispensed sometimes in certain situations. We believe that, on
scope, there were three main elements that we should take into account. The first one is that,
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when we are speaking of a European e-Justice system, it should be a system that needs to have
a European dimension. This means that we will have a system that sometimes will have certain
Member States that will be beginning to work in certain areas, but the purpose is that, at the
end of the road, we will have the 27 Member States in the system. | give you a very simple
example. We adopted at the Council and with the Parliament a regulation on the payment
toward a regulation. And this payment toward a regulation will begin to be applied on 12
December this year, so in some weeks. And there are some Member States that are going to
manage the system in electronic terms already between themselves. Should we have a link on
e-Justice on this? The answer is yes because, even if only certain Member States are willing to
do so, the purpose is that, at the end of the avenue, we have the 27 Member States working on
this. So, the purpose is that sometimes we have only some Member States involved, but
knowing that, in the end, we should have a European dimension for the pilot project. Then, we
believe that this should constitute a tool for the establishment of a European judicial area in
Europe. And we hope that all, including the lawyers, and perhaps we will come to the subject
matter at the end of my presentation, we really believe that all those who have a role to play in
the area of justice should be associated in the context of the e-Justice system. And thirdly, the
importance of the citizens and to give answers to them.

Now, what are the functions of e-Justice? | would say that there are mainly three. The first one
is access to legal information. The second one is access to courts. And the last one is
communication between judicial authorities. This is probably the hardest part of the system
and it would probably be useful if | could describe a little more in detail the content of each one
of those three main aspects. Now, the first one is access to information. The first element is
law. This means that the e-Justice system will provide the information on community law, but
also on national law. We have already a pilot project which is called N-Lex and we will try to
ameliorate it and to open it to everybody by the end of 2009 in such a way that a person who is
in the Czech Republic can, without paying, have access to the law in Spain. So, you just put the
keyword, that is the semantic translation of the word, and you can fetch the law in another
Member State. And also, it will be possible to have access to other international instruments,
some of great importance for the daily life of the people and for the practitioners of law. The
second element is the case law: the case law of European Communities, ¢a va de soi, but also
the case law of the Member States. There are several pilot projects going on and we would like
to see to which extend we could have certain or some case law as they evolve in the e-Justice
system by the end of 2009. The third one is registers. For the time being, it was decided to have
at least five registers with a link, all in the middle and the long run, to have it incorporated in
the e-Justice system. | will mention those five registers. The first one is insolvency, so it is
already operational between certain Member States since 2007 and it is possible for one
Member State to consult the insolvency registers of another country. The second one is on the
enterprises. The idea is for the time being to have a link with the EPR (Enterprise Resource
Planning) system in such a way that it is possible to determine and to identify the situation of
the enterprises in the context of Europe. The third one is land registers. This is also an
important element. The fourth is criminal registers in such a way that the competent
authorities in one Member State can consult, through the system of e-Justice, the criminal
registers of another person in another Member State in accordance with the relevant laws of
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those countries. Then, the last one, which is quite innovative — and | hope that we will succeed
to do it by the end of 2009: we are creating a databank on interpreters and translators in such a
way: let’s imagine that you are in a Member State and that there is a case in the court of Berlin
and the court in Berlin needs to listen a Chinese witness who is in Lisbon, but there is no
Chinese interpreter, neither in Berlin, nor in Lisbon. But there is one recognised by the judicial
authorities or the judicial system in Spain, for example. Then, you could make a video
conferencing between the Berlin Court and the witness in Lisbon using the interpreter who is in
Spain and speaks Chinese. We have already a pilot project. That is feasible, | can swear you. I'm
a witness myself that, in technical terms, it is possible. And if this will be in the proto, it will be
certainly an enormous success for the functioning of the e-Justice system in Europe. Then, and
lastly, on the access to information, there will be some indications about the judicial systems in
Europe, about the forms for this case, for that case. So, this is the purpose: to give information
about certain aspects in the area of justice.

The second aspect relating to the functions of e-Justice is access to courts. In terms of access to
courts, first we have to take into account procedures that were adopted at the level of the
European Community. | give you two examples, and there are the only examples. One | already
mentioned a moment ago is on the payment order (in French, injonction de payer européenne).
It is an example and there is already a pilot project. It will be there in 2009 and we hope that we
will have as many Member States as possible by the end of 2010. The second case is what we
call the small claim procedures. There is also a regulation in this area. It is possible for a
claimant to go to court and to use that procedure and — why not — to use it through the e-
Justice system. It will not be the case before 2009, but in the next future, we hope to have it in
the e-Justice system. So, there are two examples of community procedures. And is that all? No,
the answer is no. We also have the intention to cover the whole national cross-border
procedures. So, in the Berlin case, if the defendants, the witnesses or the assets are in another
Member State, why not use the e-Justice system? This will have a tremendous value because,
at least in the way that we see it, it will be from the start of the whole exercise, i.e. from the
admission of the writ of summons (acte introductif d’instance), until the moment of the
decision. So, by going through legal aid where appropriate and where applicable through video
conferencing, the objective is to cover all the aspects in the area. So, the access to courts is an
element that we believe to be very important in terms of the future functioning of e-Justice.
The third aspect is communication between judicial authorities or other authorities working in
the area of justice. | can give you two examples. One is criminal records. It is possible for one
authority of one Member State to request to another authority in another Member State what
the situation of a specific person is. The second case is legal aid. It will be possible, we hope and
we are working in that direction, that, instead of using the paper format, the request for legal
aid can be asked from one Member State to the authorities of another Member State using the
e-Justice system.

These were the functions and if we want this to work, we need a portal. The European Council,
so the Prime Minister, decided that the e-Justice portal should be open by 2009. And this portal
will give an access to the whole European justice system and it will be a decentralised system.
We believe that this is very important. Our idea is not to create a concentration of everything in

4



Brussels or in one of the European Member States. The objective is to have a fully decentralised
system. Each Member State has its own knowledge, its own technical specifications, its own
rules, and we have to respect this basic principle. And what we are going to try to do is to have
a completely fully decentralised system with, it is true, a certain level of centralisation. | will
come to this and will also indicate who is going to implement this, in technical terms, in
practice.

The fourth element is the question of the technical aspect. | will be very brief on this, only to
highlight the most important elements in this area. The first one is that we need to have a
standardisation of exchange of information. In fact, when the information or the flow of
conversations goes from one Member State to another, we need to be sure that there is a
standard for the communication between the Member States. So, the standardisation is
absolutely a must. We need to have technical protocols to allow the functioning between
Member States. The second one is authentication systems. In fact, it is identification and no
authentication, but there are so close that | call it authentication. This allows a person (a
lawyer, for instance) who is in one of the Member States, who wants to contact another
Member State, and to navigate in other Member States afterwards, to identify only once and to
be authenticated once. And we need a technical system for this. There are several possibilities
and we also hope that, in the course of next year, the work can be relevant in the area. The last
one and not the least, but it speaks for itself, is that we need a system that respects security
rules. This is absolutely a must. We are very well aware that when we are speaking especially
about judicial proceedings, data protection is absolutely a must and this would need to be
safeguarded.

The next aspect is the linguistic one. We are rich in Europe because we have the 23 languages
of the Institutions of the Community. This is not a barrier. This is the richness of the culture of
the Member States. But it is also true that this fantastic advantage that we have in Europe
should not constitute a barrier for the functioning of the e-Justice system. So, what we believe
is that the access to the system in the languages of the Institutions of the European Union
should be made a user-friendly access. We should have flexibility, however. But in any case, in
certain conditions, we must have certain languages and what | would call mandatory languages.
Let me tell you what | mean by this. First, a “user-friendly access” means that, when the portal
is open at the end of 2009, we will have an access in all the languages of the Institutions of the
European Community. This means that when you go on the portal, you can choose a language
between all the languages. And then, you can continue your navigation in your own language.
This is what we call the user-friendly access. Now, a second element is that this is impossible to
do in all cases, we must be realistic. If you have a service of documents and you have one
authority in one Member State that wants to speak with an authority in another Member State,
sometimes it is difficult to ask the authorities to be able to know all the languages. That can be
understandable in accordance with their national languages. That is why we need some
flexibility. The countries need to choose a third language that is understood by the two of them
in such a way that they can cooperate like we do here and in international forums. So, we need
some flexibility, especially in the relations between the authorities, the national authorities. But
what is clear, at least for us, is that, in certain situations, we need to have mandatory
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languages. In my example, if the Italian who lives in Rome is going to sue a person in London, it
is clear that he has to use the English language. In the Berlin case, the German language should
be used. So, the language of the forum should be the language to use even if we are using the
e-Justice system. With these three basic elements in terms of languages, how can we achieve
such a result? What we adopted in the action plan this morning was to say that first we need to
ameliorate the automated translation systems that we already have. That is at your disposal
and at our disposal, but we have to improve them. And it will be an important work that needs
to be achieved in the next years, with an “s”. So, this is to say that it is a very ambitious work
and it will take time. Now, your question is: “Does it mean that, in a few years, we will be able
to put a case law example in the databank and have it immediately translated into another
language in an accurate way?” The answer is no. No, because we can’t imagine that the
machine will do a better work than a real translator and we know it. All of us, all of you are
lawyers and | am a lawyer myself, and all of us know how much it is difficult sometimes to have
a good translation by an expert, by a linguist in another language. How could a machine make
the same exercise in three or four seconds, because it is the time that it takes? So, the objective
is to have as many good translation systems as possible knowing that it will not be a secured
language version. | can tell you that I'm a witness of many examples in this area. | was really
astonished when | looked at the results because sometimes we understand that the machine is
making wrong translations, but we understand the meaning. And sometimes, we say: “This one,
| don’t want it”. (...) This is the action plan to be done within the next years.

Another element is in fact what | already referred to a moment ago. It is to create a database of
translators and interpreters in such a way that the courts and the practitioners of law could use
the translators and the interpreters in another Member State using video conference, for
instance.

The last element is that we are going to try more and more to use forms because forms are the
standard. And so, many of the basic elements can be translated from one language into the
other and that will reduce to the minimum what you really have to translate. This is the main
means that we think that we should try to do in the context of e-Justice in terms of languages,
knowing that sometimes our richness can constitute a barrier for making a simple system for
all.

The sixth element is the infrastructure. The infrastructure is very simple. It is the management
function: it is the Council. There is the working party in the Council. The Council will take the
decisions on the basis of the ideas of the Commission and the Member States — in which way to
go, how to do it, which projects, and so on. The second one, a very important one, is the
technical implementation of the system. This system will be implemented by the Commission in
full cooperation with the Member States. For instance, it will fall to the Commission to prepare
the portal. There is already a very important pilot project that was prepared by certain Member
States in a very professional way. And the Commission will continue this work in full
cooperation with those Member States and in full cooperation, of course, with the Council. And
then, what will be the role of the Member States? The Member States will have the possibility
to submit new projects and to be integrated to the e-Justice system.



The last element | would like to deal with is financing. Financing is a cornerstone or a milestone
in the functioning of e-Justice because ideas are very good, but there are not enough. We need
money to implement those ideas. Nowadays, we have two programmes in the area of justice
that were adopted at the beginning of the work on e-Justice. So, it will be necessary to modify
those programmes. The intention of the Commission is to create a programme in the next
future which is adaptable to the work on e-Justice. Right now, what | can tell you is that we
have a financial package of 45 million Euros for 2008 and 2009. This can be requested by the
Member States and the practitioners — so all of you — in such a way that if it fits with the
objectives of the financial programme and in the light of the action plan on e-Justice, those
programmes have the possibility to be financed by the budget of the European Community.

Je vais repasser au francais pour faire mes derniéres conclusions, seulement pour vous dire que
le plan d’action n’est plus un projet. Il vient d’étre adopté ce matin. Et donc, la question qui se
pose, c’est : « Qu’est-ce qu’on va faire dans un avenir proche ? ». Dans un avenir proche, le but
est d’avoir un portail qui soit ouvert d’ici 2009. Il sera donc ouvert a tout le monde, a tous les
praticiens du droit et pour tous les citoyens. C’'est ainsi que nous allons travailler. Espérons que
nous réussissions a remplir cet objectif extraordinairement ambitieux. La deuxiéme chose,
c’est : « Qu’est-ce qu’on va avoir dans ce portail d’ici la fin de I'année ? ». Je peux déja vous
donner quelques éléments. On aura la loi et la jurisprudence ou une partie importante de
jurisprudence. On aura la vidéoconférence. Notre objectif est de terminer nos travaux pour
permettre que la vidéoconférence puisse étre une réalité au printemps de I'année prochaine,
espérons-le, mais certainement avant la fin de 2009. On aura accés a plusieurs registres,
certainement quatre des cing que j’ai mentionnés, espérons que ce soit les cing. Et on aura tout
un ensemble d’autres informations concernant certaines procédures ou le fonctionnement de
certaines procédures mais aussi des informations sur la justice en général. Et apres 2009, nous
continuerons notre travail. Le but, c’est que, dans quelques années, nous puissions avoir un vrai
systéme d’e-Justice qui est applicable a tous les Etats membres de I'Union européenne et si
possible dans le plus grand nombre de domaines.

Voila, Monsieur le Président, Mesdames et Messieurs, merci beaucoup.



OPEN DISCUSSION — QUESTION & ANSWER SESSION WITH PAULINO PEREIRA
WHAT YOU ALWAYS WANTED TO KNOW ABOUT E-JUSTICE

President Péter Koves: Je vous remercie pour la présentation. | think it was very interesting.
Any question from our bar leaders with regards to this very interesting and very ambitious
project? Any question?

Michel Bénichou (France): Merci pour cet exposé complet. J’ai une question éminemment
pratique. Quelle sera la place des avocats dans ce systéme ? La place active; passive, jai
compris. Active. Que pouvons-nous faire pour vous aider a concevoir, mettre en place,
appliquer et donner a I’'ensemble des citoyens européens, ce qui est notre objectif, le maximum
d’informations légales ?

Paulino Pereira: Je crois que faire un systeme d’e-justice européen sans tenir en compte des
avocats serait perdre une partie déterminante du fonctionnement de I’e-justice. Donc, nous
sommes a votre écoute en la matiére. Si le CCBE souhaite faire des propositions concrétes qui
puissent nous étre destinées, nous serons certainement préts a les prendre en considération au
sein du Conseil avec tous les Etats membres et avec la Commission. Donc, vos propositions
seront sérieusement examinées et, par la suite, nous viendrons vers vous pour faire a nouveau
le point de la situation. Franchement, je crois que parler d’e-justice sans les avocats, c’est
comme parler de la création d’un batiment sans I'un de ses piliers fondamentaux.

Michel Bénichou: J'ai une proposition concrete immédiate. Ce serait effectivement que vous
intégriez dans votre dispositif un comité d’avocats issu du CCBE qui puisse vous aider en
permanence concernant les processus légaux, la jurisprudence et les éléments pratiques
concernant le droit. Nous sommes des praticiens du droit au quotidien. Nous pouvons donc
vous aider quant aux attentes des justiciables et aux attentes des professionnels. Le tout est de
nous intégrer dans le dispositif dés maintenant en amont et non pas lorsque tout est fini.

Paulino Pereira: Cette idée me semble excellente. Je comprends, par votre proposition et vos
idées, que le CCBE créerait un groupe en matiére d’e-justice, que I'on pourrait étre en contact
continu et que I'on pourrait créer un pont entre vous et nous pour faire un point de la situation,
le suivi et I’évolution en la matiere. Certainement.

President Péter Kdves: Merci beaucoup. Other questions?
Berit Reiss-Andersens (Norway): | would like to thank you for your very interesting and

thorough presentation. And in spite of that, | have a question. You have stressed, in your
presentation, that this is a new instrument of service to the citizens through Europe. But |




understand it also involves criminal law. In the field of criminal law, the service aspect is not
equally strong because | can imagine if part of this system is also going through trials in criminal
cases, then there is reason to a lot of doubts. Could you please elaborate a bit on that? How
one imagines using this in the field of criminal law? Thank you.

Paulino Pereira: Well, criminal law is also for citizens because there are many citizens that are
victims of crime offences. So, it is also for the citizens when we are speaking about criminal law.
In practical terms, we believe that there are two or three important things in the system of e-
Justice. The first one is that the technical means should be correctly used. If you have a system
that works well — we need to be sure that it works well — and if you have a secured system, |
don’t see how it would create more problems in the criminal area than in the civil area because
you will have the technical means to protect the interest of the trial, but also of the parties
involved in a trial. Now, the second thing is the law that should be applied to the case. The e-
Justice system is not trying to change the law of the Member States. | would not exclude that,
after a certain period of the operation of the system, we realise that we should adapt this or
that. But that is not the basic rules or ideas from the outset of creating the system. What is
important is that the rules that are applied to the case should be correctly used when you have
to use the e-Justice system. | give you a practical example. When you have video conferencing,
you have certain rules. | don’t know the rules in Norway in this area, but in the European
Community, we have a convention of 2000 relating to legal aid. We have specific rules relating
to the use of video conferencing to have the witnesses in a criminal case. And those rules must
necessarily be respected. If we are speaking about a judicial proceeding, we will have a judge
that is there in order to preserve the rights of the procedure in accordance with the law in each
one of the Member States. The lawyers and the interested parties are also there to collaborate
in this exercise. So, we don’t see that, in the area of criminal proceedings, the situation is in fact
different than in the civil area if, and we need to be sure that this if is guaranteed, certain
guarantees are really there to protect the interest of the process at stake.

Berit Reiss-Andersens: President, may | just make a short comment on that? Because, with all
your respect, | actually disagree very strongly in that point of view. There is a principal
difference between a civil case and a criminal case. A civil case is from the outset in principle
between two equal parties. A criminal case is, even though according to the European
Convention on Human Rights, it should be an equality of arms, principle applied. There is
obviously a difference between the individual being prosecuted and the power of the apparatus
of the prosecution. This is why, in criminal law, safeguards own more importance than in the
civil area. And, for instance, there is no principal objection to hearing witnesses by video links,
but | could see severe objection to having a trial performed entirely by video links, perhaps the
defendant in one country, the court in another country, the defense in a third country,
witnesses, etc. In the area of criminal law, | think that the suggestion here is very interesting
and | think it is obviously a solution for the future, but | think special attention has to be paid to
using this instrument in the area on criminal law and if | may follow up the suggestion of my
French colleague, that the advisory group should definitely also include a criminal lawyer.
Thank you very much.



Paulino Pereira: Thank you very much. Your comments will be very welcome. Again, let me
indicate that | will be ready to discuss it personally and bilaterally with you. In the European
Community, we already have an instrument that allows this. So, nowadays, it is already
possible, in the criminal area, to make video conferencing. It is possible to listen to a witness
who is in prison in one of the Member States whereas the judges are in another court. It is
already possible. So, we have already the rules for this and more than this, we have already a
certain degree, | know it is not so huge, but we already have some practice in this area. Having
said this, | think that your comments must be taken in a serious way and please, let us know if
you think, and we believe that it would be useful, that also those experts in the criminal area
should be associated with such a work because we will benefit from it. The more your
comments will be, the more we will learn with you.

Evangelos Tsouroulis (Greece): I'd like to join my colleagues in expressing our gratitude for your
excellent presentation, a very ambitious and a magnificent project. There are certain points |
wanted to raise, some doubts — perhaps you can clarify them — which affect both the rights of
the citizen and the role of the lawyer. As an example, you mentioned that it is possible to lodge
a writ of summons from Spain with respect to an English case. Do you foresee this to be done
only by the citizen or must he go through a lawyer? If the citizen does it, it may be easier for
him and less expensive. But are we sure that he will include all the necessary averments of facts
to make the writ properly according to the English law? And would that be done by the Spanish
lawyer or by the English lawyer? This is something that must be answered. You also mentioned
service. Service affects the rights of both the defendant and, as my colleague said, the rights of
the accused. Would there be some safeguards to ensure that a proper service has been
executed to the defendant and, in case of a criminal case, to the accused? How will the work or
the role of the lawyer be affected by this system? And finally, what about the protection of
personal data? Who is going to safeguard that only the necessary information relating to a case
will be through the system? Won’t there be any abuse of the rights relating to the personal
data? Thank you.

President Péter Koves: | am sure you expected this question.

Paulino Pereira: They have very good questions. The e-Justice system is putting in electronic
terms, in IT terms, what we have in paper nowadays, if | can say it in a very simple way. e-
Justice has not the purpose to affect the present situation and the law of the Member States on
this or that area. So, the rights of the lawyers are fully preserved nowadays and will be fully
preserved in the future. The e-Justice system must be implemented in such a way that the
existing laws, rules, regulations, etc. at the international level are fully preserved. So, the
situation of a lawyer in Greece will be exactly the same using the e-Justice system or not using
the e-Justice system. So, it is exactly the same situation. In terms of service of documents, it is
exactly the same situation. Let’s take an example. You have a writ of summons (acte introductif
d’instance) that is served from Athens to Rome. Let’s suppose that it is relating to a civil case, a
commercial case. Nowadays, you have to use the regulation of 2000 adopted by the Council
and the European Parliament. The service is then transmitted. You have several possibilities,
but the normal system is that you have the competent authority in Greece that is going to send
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this to the competent authority in Rome. Then, the competent authority in Rome is going to
send it to the defendant, or respondent, who is in Rome, and that is how he is going to receive
the document. This is the situation nowadays. What will happen with the e-Justice system? The
day we will succeed to put the service on the e-Justice portal, which will be for later and not for
2009, this will mean that the transmission between the central authority in Greece and the
central authority in Rome will be done by electronic means, by the e-Justice system. And then,
when the document is received in Rome, it will be served to the respondent, to the addressee,
to the defendant, also using the electronic means available, in this case in Italy. So, instead of
using paper, we will use electronic means. It will still take some time for this to be
accomplished. But it should not violate the normal rules that we have right now in this matter.
On personal data, again, if we have a secured system, if all the information that goes from one
Member State to another is not intercepted by another one and if the point at the beginning
and the point at the end are identified, then the rules on data protection that exist nowadays
should be fully respected in all points of view during the functioning of the e-Justice system. To
sum up, the e-Justice system should not affect in any point the existing laws relating to the
professional activities of the lawyers, to the service of documents or to data protection.

Paulino Pereira: First of all, it really is a pleasure, at least for me, to have this possibility to
discuss like this with you and | hope that it is as it was proposed right in the first event. This is
only a starting of the conservation. We should really be together and continue this exercise on
all those aspects. Now, about your comment, | would take that more as an observation. Dignity
is one of the essential elements of justice (dignity of the people, dignity of the fair trials, and
dignity for the benefit of the society) and | think we all agree on this. E-Justice will not affect in
no way neither the money-laundering rules that were adopted nor the trials that will take place
in this area. So, e-Justice, and this is a fundamental element, really needs to respect the rules
and the laws that are applicable in the precise case. So, if e-Justice affected this, it couldn’t
work properly in the context of the European Union. And this is a basic element that we have to
take into account. What | would suggest is that, in the comments that you are going to prepare,
please mention also your preoccupations in this area and we will examine them with great care.

Matgorzarta Kozuch (Poland): Matgorzata Kozuch from the Polish Bar Council. You said that
among the functions of this system are the access to legal information, the access to courts, the
communication between judges and other authorities. Could | understand that among the
other authorities are also bars? If the answer is yes, which level of the bar, national or local
bars, because you have different systems in different countries?

Paulino Pereira: Well, that is also a very good question. No. In fact, what we had in mind was
that, in a concrete case, you can establish the communication between the judicial authorities,
but you can have other national authorities that could be in charge of the administration of
justice although they are not judicial authorities. | give you an example. In legal aid, in some of
the Member States, the judicial authorities are not the ones in charge of giving legal aid. Some
are and some others are not. In that case, you can have a co-operation between the national
authorities to see if it is possible to grant legal aid to the person concerned, so that was the
main purpose. Now, the question to know if the bar associations should be in the system
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working like this, perhaps | can say two things. First, | don’t know, but | can believe that if you
still don’t have any debt system, you are going to have one in the next future. | could believe
that in the future you could create co-operation between lawyers in the Member States,
between the bar associations, and create your e-Justice world. | could believe so because you
will probably have exchanges of information between the authorities and other practitioners of
law (the citizens are not interested) and it really is your domain. | could imagine that, if you
took that initiative, | would not be surprised, but of course this decision has to be taken by you.
The second thing is that, also this morning, the Council agreed to have some changes in the
judicial network in civil matters. The professional bars can be associated to that network in
certain conditions, as determined by the new rules and in accordance with the national law.
The civil network will be linked to our system, so to the e-Justice system. Indirectly, certain
aspects will go from one authority to another authority in the context of the judicial network.
So, there are certain elements that could circulate also relating to the professional activities.
But again, if the question is: “Should we have the network of the bar associations in the e-
Justice portal?” it is something to be reflected further. We have never considered that, but if
you believe that we should have it, then it is probably a good idea.

President Péter Kéves: Can | just misuse my position to say that it is very difficult for me to
believe in an e-Justice portal without the legal profession being a part of it and also the bar
associations at the regional or the national level? Of course it should be practical, but | think
that it couldn’t work without it and | don’t want to give further argumentation about that. But |
have three other comments. One is about translation. A friend of mine brought tulip bulbs from
the Netherlands and used an automatic translator from Dutch into Hungarian. This has created
one of the most encouraging pornographic tracts! So, | don’t think | have a lot of trust in
automatic translation systems. It could create interesting things, but not necessarily the one
you intended to have. The second is about the horses and courage. Obviously, when there was
a discussion about the Constitution and the Lisbon Treaty and so on and so forth, there have
been a lot of expectations about speeding up or enhancing the approximation of European
legislation in various areas, not just civil, criminal, family, whatever. Obviously, if it had taken
place, there would have been a better place for the e-Justice system because the laws would
have been closer to each other. | just wonder now, how about the horses and courage at the
moment? When we are developing courage, the horses are not necessary there because the
laws haven’t got closer and | don’t want to give you examples on how you can misunderstand,
in one or another country law, the same institution. As long as the laws are what they are and
they should probably remain like that because the national traditions are very important and at
the moment it is one of the cornerstones of delivering justice in these countries, how can you
simply convey one thing to another? And the third which came to my mind is a television
advertisement in Hungary. In fact, it is one of the best ever made. It is about the humorist who
is playing a kind of medicine inventor and who is running saying that he has invented the cheap
way of communication between long distances. To show what he invented, he brings a voice
recorder, tells the text on the recorder and catapults it to another place saying: “This is the way
you can cheaply speak to somebody who is far away from you”. Don’t you have the feeling that,
to a certain extent, we are doing the same? We don’t know what the other hand of the catapult
is in the various countries. So, do you know and does the Council know how to develop the
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information technology in the courts of the various countries. | have a vague idea on how to
develop this in my own country, Hungary. | am not necessarily very optimistic about it, not even
to play a voice recorder in many courts. Now, we will have an excellent platform, but if the
Member States don’t have the means to use that platform, then who would use this platform?

Paulino Pereira: Thank you for your question. It allows me to expand a little certain aspects.
Let’s begin with the first one: translation. With 23 languages, you have 506 possibilities of
translations between them. From those 506 possibilities, including Gaelic, nowadays you have
combinations of 11 languages. From those 11 languages, English and French, English in the first
place, are the most accurate. If you have a Danish text and you want to translate it into English,
you can. The quality is more or less acceptable. It is not that good, but you can at least
understand what you are reading. | remember the first example | saw: | wanted to see it and
understand what the meaning of this automated translation was and the expert told me: “I'm
going to put the Danish law on something and you will see what you can understand from this”.
It was some 1936 legislation from Denmark about the conditions and measures to go swimming
in Denmark. | looked at the example and | didn’t understand anything. | apologised. It was a
nice language, but | wasn’t able to understand. Three or four seconds later, | could understand
the meaning of it. | am not saying that the whole thing was completely accurate, but | could see
that there were certain rules and certain conditions. And this is only a start. Why isn’t it good?
Why do we have problems as the one the President just mentioned? You had the tulip bulbs in
the Netherlands, if | understood well, and in Hungarian it gave a very odd translation. We have
to go to the understanding of the situation. The reason is that you need to have the right
translation of all the words. The translation is not only about the words, but also about the
semantics of the words. That is extremely important. For instance, rare in French or in
Portuguese is used to say that you don’t have so many things (as in c’est rare). But in Spanish
and in Dutch, rare means “very odd”. So, it is the same word, but the semantics gives two
different results. We made a test on extraditions, for instance. It was extremely interesting
because sometimes it was not possible to find some case courts, they were very important and
they were speaking about extraditions because the semantics were different.

This is to say that first, it is possible. Will it be an accurate system? No, it will not be a 100 %
accurate system, but it was decided today to launch a technical work to obtain the right
translations and the right semantics in all languages. We are trying to make an effort for a quick
understanding of the situations between the Member States. The second aspect was the
approximation of laws and the impact of e-Justice and the approximation of laws. | have the
impression that here again, as it was said a moment ago, the objective is that we should not
rule out the possibility to ameliorate the existing systems of laws, but e-Justice doesn’t have the
purpose to change the status quo in terms of laws. So, the Community law, the international
law, the national law and the bilateral and multilateral agreements should be fully preserved.
The objective of e-Justice again is only to put in IT what you are doing nowadays by other
means. So, this is the purpose. The first objective is not really to change the existing system.
The purpose is to try to use the modern technologies and to see to which extend we can make
this for the benefit of the administration of justice. Where it will not be possible to do it, we will
have to wait and see how we can do it with your help. The third aspect is the catapult example.
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| have to say that | have been working for a little more than 20 years at the Council and | have
never seen such a positive reaction from the Member States — When we speak about the
meetings in the Council, all the Member States are there. And | have never seen such an
enthusiasm from the Member States. | think it makes unanimity in all the Member States, it is
unbelievable. Two years ago, when all these ideas began to go around, many of the Member
States said: “What is this e-Justice thing? Is it feasible? Is it possible?” And now, they have and
they begin to have systems. | was in one of the Member States two days ago very close to your
country. Two years ago, they had nothing in term of e-Justice. Now, they are working so
seriously that they are going to implement internally the possibility to have an e-application. It
means that the lawyers can work on internal procedures by electronic means. This is the reality.
Perhaps they used the catapult two years ago, but now they use the national e-Justice system.
And if you have an e-Justice system at the national level, you will have it at the European level,
necessarily. If you have it locally, you can have it regionally. So, | believe that the catapult
example, which is a good one, can exactly give me the possibility to say how much | am
impressed and how much willingness the Member States show to make e-Justice a reality in
their own countries, perhaps inspired by the European work, but taking this in a very serious
way.

Colin Tyre (United Kingdom): Thank you President. | wonder whether | could follow up on a
point which was made a short time ago by the Polish Bar Council in relation to the role of the
legal professionalism project. | very much admire your ambition in putting on line and making
available the law and the case law of all the Member States. But | must say that, speaking as a
citizen, if | found myself let’s say with a legal problem which had to be resolved in Greece, my
first instinct would not be to go online and try to inform myself as to what the law in Greece
was on the subject. My first instinct would be to go and find a Greek lawyer who would advise
me as to what the law was on the subject. Now, | wonder: Has the Council considered including
within it the registers of qualified lawyers which are undoubtedly available in Member States? |
am not suggesting that it is the role of the Council to maintain those registers, but it may be
possible, as part of the service to the citizens of Europe, to make a link to the registers which
already exist in Member States, so that that piece of information is also available to somebody
who finds himself with a cross-border legal problem. If so, | can say that a lot of this information
already exists within the CCBE and therefore we will be able to offer some assistance with it.

Paulino Pereira: Thank you very much. Let me say that | am Portuguese. | am also a lawyer. And
if | have a traffic accident in Lisbon, | will ask a lawyer to take all the questions. So, even in
internal domestic situations, | go to a lawyer because he is my expert in all situations. And |
agree with you. | think that all of us agree with you that to have access to all the laws is not
enough. Of course, the lawyers must be there to really give the help to those who need
protection. In terms of laws, | can tell you that we already have our system. It is called N-Lex.
You can even go visit it. You go to the EUR-Lex system where there is a window that says pilot
project. We don’t have all the languages and all the laws of the Member States yet, but it is
already possible to use it. But it is not working sufficiently well yet, if | can say it like this. In fact,
the objective is to ameliorate and sophisticate this system in the future. About the second part,
we believe it would be a very good proposal and | believe again that the working party that you
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will constitute in the area of e-Justice will make the proposal in that sense and we will examine
this in the context of the Council. So, thank you very much for your proposal.

José Maria Fernandez Davo (Spain): Mister Pereira, thank you for explaining this in such an
easy way that all of us could understand what you said. In the pragmatic aspect, you spoke of
such a big amount of funds. Can we know, if we need to develop specific projects, what kind of
projects that would be? Every national bar represented here has to deal with local bars and
even directly with individual lawyers. So, in order to create a network that is accessible to the e-
Justice system, that is to say in relation with courts, several rules or areas will have to be linked:
for instance, individual lawyers with their bars, which is only the first step, or bars with the
national or regional bars, and then with the authorities. Does it mean that all national
delegations could ask for funds in order to prepare and to develop this kind of relationship?

Paulino Pereira: Gracias. If the project fulfils the conditions as specified by the Council and the
European Parliament, the answer is yes. Who is managing this? This is the Commission. So, the
programmes that were adopted (one in the civil area and one in the criminal area) are annual
programmes that implement this main programme. Perhaps you can have access to those
programmes. If necessary, | can make them available so that you can apply. It is true that the 43
million Euros that are mentioned for 2008 and 2009 seem a lot, but it is very little. We hope
that this amount will increase in the future. On the basis of the possible applications that can be
accepted for a financial grant, it is necessary to choose some of them. And this is the
Commission’s job with the Member States. What | can do is to give you the annual programmes
so that you have the frame for the necessary financial applications in the future.

Sys Rovsing (Denmark): From a Danish point of view, | think what you are suggesting is very
positive and democratic. What is important is that the single law firms can use a system directly
and the single citizen can do it. And | can see no reason to involve the local bars or the
European bars because we are not compiling knowledge. It is all about dividing all this and that
is the way it is working today. From our local law firms we seek out knowledge through the IT
system. And this is just another way of getting answers to the same questions. So, why
complicate? Simplify. Keep it simple.

Paulino Pereira: Thank you for your remark. | understand it was not a question. It was a
comment. And thank you for your comment.

Sys Rovsing: | was complementing you for your work.
Paulino Pereira: Thank you.
Piotr Bober (Poland): Thank you for the presentation. It was very interesting. | would like to

discuss about money. Can you tell us much more about the costs of the proceeding? How will
the citizens have to pay? And are they obliged to pay? Thank you.
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Paulino Pereira: That is a very good point. | apologise if | didn’t mention it. Again, e-Justice
doesn’t want to modify or disturb the rules either in terms of payment. So, if in one country, it
is paid in a certain way, then those rules will be applied. So, if the court proceedings have to be
paid, the amount of money (fees, court expenses, lawyers, and other proceedings) will be as it
is today. E-Justice will make no interference and will not affect in any way at all that area, which
we believe is very sensitive.

Constantin Parascho (Romania): Thank you very much. | am Constantin Parascho. | am the
Executive Manager of the National Union of Romanian Bars. Maintenant je voudrais passer au
francais. En ce qui concerne |'e-justice en matiére pénale, j'ai des doutes. Je crois que douter
est une trés bonne chose parce que dubito ergo cogito, cogito ergo sum. Ma question est :
jusqu’a quelle étape du procés pénal peut-on faire appel a I'e-justice ? Je crois fortement a la
présence physique de I'avocat aupres de son client. Cela donne confiance. Et méme a I'audition
des autres parties parce qu’avec un avocat virtuel sur un écran, l'effet n’est pas le méme.
Quand les parties peuvent se regarder droit dans les yeux et discuter en étant présent
physiquement, c’est que le role de I'avocat est accompli. Et puis, pour vérifier ma propre
capacité de compréhension, j'ai un petit scénario. S’il est faux, je vous invite a m’interrompre
immédiatement. Disons que quelqu’un est arrété en Angleterre (he’s apprehended). Puis, il doit
&tre conduit devant un juge (habeas corpus). A ce moment, est-il possible dans le systéme de
I’e-justice d’avoir un avocat virtuel sur un écran pour I’assister ou pas ? Parce que je crois que le
habeas corpus, c’est ¢a aussi, la personne de |'avocat. Si mon hypothese est fausse, je serai trés
heureux. Merci bien.

Paulino Pereira : Je trouve que ce sont des questions tout a fait correctes. La premiére, c’est la
place de I'avocat aupres de son client. Ici, a nouveau, il faut voir quelle est la législation
applicable et quelles sont les régles qui doivent s’appliquer. Par exemple, si ce n’est pas
possible en Roumanie, si votre loi ne le permet pas, au cas ou votre loi le défend, on ne pourrait
pas appliquer I'e-justice. C’est la premiére chose. La deuxieme chose qui est importante et que
je tiens beaucoup a dire, c’est que nous allons ouvrir le portail d’ici 2009 mais nous n’aurons
pas les procédures en fonctionnement avant I'ouverture du portail, elles viendront par la suite.
Et donc, je crois que votre point était techniquement tres intéressant et qu’il pourrait faire
partie de la contribution du CCBE aux travaux de I’e-justice. Je crois qu’il faut bien réfléchir sur
ces questions. C’était un point techniquement tres intéressant. Merci.

Anne Birgitte Gammeljord (Denmark): | had one question and | think it is very interesting. You
were talking about serving, writs of summons, legal documents, and judgments. And | know it is
not for 2009 but for the future. | was just wondering what kind of changes are required in the
national legislation because how you serve legal documents today is different in each country
as the legal validity of the serving process is. And of course, changes will be needed in most
national legislations of the EU countries. So | was just wondering, in your action plan for after
2009, what kind of ideals you have thought of in that respect.

Paulino Pereira: Thank you very much for that question. For the time being, as far as | am
concerned, there is only one Member State that already has the system of service of
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documents, and in certain conditions. We believe that this area is of a tremendous importance
because we believe that it is necessary to have a fair trial or a fair procedure in civil matters to
preserve the rights of the defendant. So, when using electronic systems, we must be cautious
that we are not jeopardising the interests of the defendant. What we have in the action plan is
that we will work on this and will make a feasibility study. So, this means that we need to study
the situation in the Member States, the technical possibilities to do it and then the dates to do
it, but it will not be for tomorrow. It is in our action plan. From memory, | think it will be for...
well, | have to see, | don’t like to say things like this. But it will be for 2009 or 2010 and 2013.
So, it will come but we need to study this in a thorough and careful way.

Dragoljub DPordevic¢ (Serbia): Dragoljub Dordevi¢, Vice-President of the Bar Association of
Serbia. Regarding the e-Justice system, obviously your presentation, as it was very good, leads
to a lot of questions. Mine will be very short. Is it possible for non-authorised personnel and
organisations to access to various registers and databases that are not public? Can we protect
privacy on a certain level? What is guaranteed for security and privacy on the European level
during the exchange of information? Just a short clarification.

Paulino Pereira: Only those who are authorised to consult a register can have access to it. |
think that a good example is the criminal record of a person.

Dragoljub Dordevié: That’s it.

Paulino Pereira: So, only an authorised person in one of the Member States can request and
have access to information in the other Member State. How to do it? We are still reflecting on
how to do it. What we thought was that, when you have a portal, such as Google, Yahoo or
EUR-Lex, you have certain parts. Some are restricted to certain authorities. Only those
authorities can have an access. To have this access, you need to identify. So, you need a very
secured system to be sure that you can use it, as it already exists in some of the Member States
nowadays. Nowadays, there are countries that already have a very important part of the
judicial proceedings in an automated way. For instance, a lawyer can consult a file of the court
from his office. He has an identity card, so a secured system. He plugs into the system and can
directly consult the file. To answer your question, yes, security is absolutely a must. Only those
who are authorised can have access to those registers.

Dragoljub Pordevic¢: Thank you very much.

Richard Henderson (Scotland): First of all, | want to thank you for your presentation. | hope |
properly understood the nature and the import of the proposal. As | understand it, it would be
about a vehicle for improving the efficiency, easing the access to information for the delivery of
justice in a more efficient way, generally. | speak on behalf of the United Kingdom. Although |
am from Scotland and could use this as an opportunity to declare independence, | am not. We
do have issues with automated translation. My question really is in relation to the access to the
legal information and in particular to statements of law. Where is the guarantee of the accuracy
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of the information? Is that held by the Commission guaranteeing accuracy of the information
through this portal or not? If not, where does that lead us? Thank you.

Paulino Pereira: In fact, that part of the job is already done. So, | can give a very concrete
answer. We are in contact with each one of the Member States and they give us the correct
access. The correct access is the official journals of the Member States. So, the databank that
we have now to the access to the legislation of all the Member States is an access to the official
journals of the Member States. This is what we have now. What we believe is that the world is
not limited to the borders of Europe. We think that we should also give the conditions to give
an access to the laws in the other parts of the world. We made an internal document with |
think 98 countries and their legal databanks and | hope that, during the course of the first
semester of 2009, we will have a complete databank. We are ready to give you this internal
document so that if you want to have access to the law of a different country, you can have the
link and have access to the legislation of Australia, New Zealand, etc. You can have the official
link, so you can get directly there and have access to that data bank. So, the answer is yes. It
must be reliable. We are in contact with the Member States. We take the official journals. For
instance, we are doing the French Presidency and Legifrance is our point of indication, etc. For
the rest of the world, we are making an inventory of those sites to see if in the future we can
give it to the practitioners of law and to the citizens.

Andrew Borg-Cardona (Malta): Thank you for your presentation. It was very interesting. You
make a point that the Member States this morning were unanimous. That’s gratifying but also
strikingly worrying. When governments are unanimous, those of us who protect citizens start to
get a bit nervous. Might | suggest that the CCBE takes a very strong position to ensure that the
concerns that many colleagues have raised (Norway, France, etc.) are addressed within this e-
Justice system and not create a new excuse for bringing in Big Brother? I’'m not saying that
that’s the idea behind it, but we all know how 1984 developed and the story, not that it will go
completely that way, but sometimes | wonder if I'm talking to the computer or if the computer
is talking to me. So, perhaps we should as lawyers, not as an interest group, we don’t have our
own interest at hearts and that is something that many people forget when lawyers speak. We
don’t have our own interests at hearts; it’s our clients and citizens.

Paulino Pereira: | also take this as a comment. In fact, | said that the Council, so all the
Ministers of Justice of all the European Member States, agreed on the action plan. Now, we
need action and we have a plan. The action plan was adopted according to the logic that | just
explained. It is true that the Ministers agreed, but the Commission and the European
Parliament are also in full agreement. So, they are going to adopt formally and very quickly a
resolution in that sense and they fully share the idea of e-Justice. Again, your proposals will be
very welcome and we will examine them with great care to be sure that we are not going to
make mistakes when implementing the e-Justice system. Thank you for having your comments
in the near future.

President Péter Koves: Thank you very much. Any other question? If not, then thank you very
much for your presentation, also a subject leading to interrogations. | am very impressed
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because, at least to me, there were more answers than expected questions. So, there are still
guestions remaining. So, thank you very much and good luck.
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