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Executive Summary

A Introduction

The Legal Framework for Free Movement of Lawyers

The profession of lawyer takes up a unique position among the professions in Europe. First,
lawyers have an important function in the administration of justice and in safeguarding the
rule of law. Second, lawyers play a vital role in the economies of Member States and the
functioning of the internal market of the European Union. Third, the profession of lawyer is
specifically targeted to and based on the national legal systems in which prospective law-
yers train and fully qualified lawyers practise. In general, that means that lawyers are
trained and, therefore, are experts in their own respective legal systems, but do not neces-
sarily have knowledge of other legal systems.

Lawyers also take up a unique position when it comes to the legal regime for free move-
ment applicable to them in the European Union. Since the consolidation of the directives
applicable to the medical professions and architects in Directive 2005/36/EC, the profession
of lawyer is the only (liberal) profession that is covered by a separate system of Directives:
the Lawyers’ Services Directive and the Lawyers’ Establishment Directive. The system ap-
plicable to lawyers specifically employs a unique mechanism of mutual recognition, without
(immediate) integration into the profession of the receiving Member State.

Besides the two Lawyers’ Directives, lawyers can also make use of the general system of
Directive 2005/36, which leads to full integration in the profession of the receiving Member
State. Under this regime, to proceed to full integration, a lawyer must first successfully
complete an aptitude test. The Lawyers’ Establishment Directive also offers a possibility to
integrate fully in the legal profession, without the need to do an aptitude test, but only af-
ter the lawyer in question has practised for three years in the receiving country under the
system of the Lawyers’ Establishment Directive.

The traditional coupling between the Member State and the content of the knowledge and
activities of lawyers along with the role of the lawyers in the national justice system has led
to strict controls on access to and exercise of the legal professions. The qualification crite-
ria and the extent (or even existence) of activities that can only be carried out by lawyers
(monopolies) differ largely between the Member States, which is a complication in the re-
alization of free movement of lawyers in the European Union.

Evaluation Study

This report contains the results of a study evaluating the legal framework for the free
movement of lawyers. The overall object of this study was to carry out an evaluation of the
legal framework for the free movement of lawyers, with a focus on the two Lawyers’ Direc-
tives, while taking into account market and regulatory developments in the Single Market.



In the course of the study, a wide variety of research methods has been used.
= Interviews with representative organizations at the EU level;

» Interviews with large, multinational law firms (17 in total);

= Country studies in all 27 Member States;

m 21 qualitative case studies on specific topics (76 interviews in total);

= A web survey among lawyers, in which 2.365 lawyers participated.

B Results of the Study

Implementation of the Directives

In general, both the Lawyers’ Services Directive and the Lawyers’ Establishment Directive

have largely been implemented correctly in the Member States. As far as irregularities are
concerned, these are most notably encountered with regard to the administrative require-

ments for registration under the home title (on the basis of article 3 of the Lawyers’ Estab-
lishment Directive) and to a lesser extent to the introduction of limitations on professional

activity.

Both Lawyers’ Directives offer some discretionary room to the Member States in the imple-
mentation in national law, such as whether or not to use requirements of working in con-
junction with local lawyers, and introduction to the court and/or Bar president.

The requirement to work in conjunction with a local lawyer in court proceedings is imple-
mented in almost all Member States. The survey shows that many lawyers have experi-
enced benefits from this, although some have experienced difficulties, in particular the
costs. At present, there is no pressing need to change the Directives in this regard.

Some form of introduction to the court is required in ten Member States. Countries that
have prescribed it are generally of the opinion that it is important and that this should re-
main possible. The introduction requirement itself seems of little importance, and the study
has not provided any indication that it is perceived as a significant obstacle to mobility.
Therefore, we conclude that there is no need to change the Directives on this point.

Use of the Legal Framework

Familiarity with the possibilities that the Legal Framework offers

The use lawyers make of the Directives is partly dependent on the extent of their knowl-
edge of the possibilities that the Directives offer. Interviews have shown that the freedom
to provide temporary cross-border services within the EU is by now taken for granted by
European lawyers. The web survey shows that the possibility to integrate into the profes-
sion of another country after being established there for (at least) three years is less well-
known than the possibility of establishing under home-country professional title and the
possibility of integration after completing an aptitude test (by making use of the Profes-
sional Qualifications Directive).



Temporary Cross-border Services

As registering is not required when lawyers provide services temporarily in other Member
States, there are no official statistics available on the number of lawyers providing services
in other countries. Interviews and secondary sources, however, indicate that there is a
large market for temporary cross-border legal services. Often temporary cross-border ser-
vices are provided at a distance, for example by e-mail or telephone.

Permanent Establishment in another Member State

According to the most recent available statistics in Member States (varying from 2008 -
2012) around 3.5 thousand lawyers have made use of the Lawyers’ Establishment Directive
by establishing themselves in another EU Member State. Belgium is the country in which
most lawyers from other EU Member States are established under the Lawyers’ Establish-
ment Directive. This is mainly due to the presence of EU institutions in Brussels. Other
countries in which relatively many lawyers are established are Germany, Luxembourg (the
seat of the European Court of Justice), Italy, and France.

Registration as an established lawyer in another country does not pose major administra-
tive difficulties for most lawyers. In southern European countries, however, 58% of the
lawyers find that much or very much time was involved in registering as a lawyer.

Admission to the Profession of another Member State

With regard to the number of lawyers that have gained admission to the profession of the
host Member State using the route of the Establishment Directive, it is very difficult to give
exact numbers. Lawyers that have fully integrated often disappear from lists of foreign law-
yers and, therefore, most bars cannot provide exact nhumbers retrospectively. However,
judging from what the bars have provided, the number is somewhere between 200 and 300
lawyers in all Member States taken together.

According to the Regulated Professions Database of the European Commission, a total of

3 544 lawyers have had their qualifications recognized by making use of the Professional
Qualifications Directive or its predecessor Directive 89/48/EEC in the period from 1997 to
April 2012. The implementation of the Lawyers’ Establishment Directive did not lead to a
reduction of the number of lawyers applying for recognition of their qualifications under Di-
rective 2005/36/EC.

The survey shows that important reasons for lawyers to prefer the route of the Professional
Qualifications Directive over that of the Establishment Directive are that lawyers want to
integrate earlier than after three years, or that they did not want to establish in the host
country. In addition, many lawyers do not consider the aptitude test to be too complex,
considering its objective. We conclude that in this sense the Lawyers’ Establishment Direc-
tive is complementary to the Professional Qualification Directive, since both routes are
used, for different reasons.

Besides, there are likely other reasons why the route to admission of the Professional
Qualifications Directive has often been chosen instead of the route of the Lawyers’ Estab-
lishment Directive. First of all, as noted above, the provision is not very well-known com-
pared to other possibilities that the legal framework offers. Second, the practical imple-
mentation is surrounded by a great deal of uncertainty among the Bar Associations and



lawyers that mainly seems to centre around the amount of experience with national law
necessary for integration, and the influence of European law thereon, and what is neces-
sary to fulfil the requirement of three years of ‘effective and regular pursuit’. As this uncer-
tainty will only be settled after at least three years of practice, this may motivate lawyers
to opt for a route that offers more certainty in the short-run, and do an aptitude test, un-
der the Professional Qualifications Directive. This will be the case even more so in the
countries in which the aptitude test is considered not to be that difficult. Third, insurers in
general seem to be hesitant to accept a lawyer that has gained admission to the profession
of another country via the route of the Lawyers’ Establishment Directive. They are more in-
clined to accept a lawyer who has proven his or her abilities by successfully completing an
aptitude test.

Impact of Lawyers’ Mobility

Meeting the Needs of Clients

In general, the needs for cross-border legal services have increased since the introduction
of the Lawyers’ Directives due to e.g. globalization, integration of markets, family migra-
tion, cross border marriages, cross border trade and mobility, and the ease of cross-border
provision of services at a distance by the use of ICT. Most individual citizens and small
businesses prefer a lawyer that speaks their language.

At the level of the European Union, the study has provided no indications that the needs of
clients of cross-border legal services are not being met as a result of flaws in the legal
framework or a lack of mobility of lawyers. National Bar Associations are also not aware of
such difficulties. The web survey indicates that, as a result of lawyers’ mobility, the range
of services offered by lawyers has grown. We, therefore, conclude that, in general, the le-
gal framework has provided the conditions under which cross-border needs of clients can
be met. Although there are reasons that preclude clients from hiring a lawyer in cross-
border cases, one of these is not a general lack of lawyers competent in cross-border
cases, but other reasons such as the additional costs and the complexity of cross-border
cases.

The study has provided one indication of an area in which client needs may not be met. In
some new Member States the capacity of lawyers competent in cross-border cases seems
to be insufficient, partly due to the fact that education has traditionally not focused on
comparative and European law.

Economic Impact

Lawyers established in another Member State and lawyers that have been admitted to the
profession in another country put together are roughly estimated to account for a turnover
of around 640 million Euros annually.

For temporary cross-border legal services, no statistics covering all Member States of Euro-
pean Union are available. Based on a survey carried out in 2008, twenty-two countries put
together accounted for a turnover of 4.2 billion Euros for services to clients residing in an-
other EU Member State. This clearly shows that the provision of temporary cross-border
services accounts for a turnover that is much higher than that of lawyers established
abroad.



The survey among lawyers shows that the most commonly perceived effect of lawyer mobil-
ity is an increase in the range of legal services that is offered. In addition, relatively many
lawyers perceive an increase in competition pressure because of cross-border mobility of
lawyers. This seems to be especially so in countries in which the average profitability rate
is relatively high (e.g. Luxembourg). Lawyers are somewhat divided about whether lawyer
mobility leads to increased accessibility of lawyers’ services and to an increased quality of
legal services. Almost half of the lawyers think that mobility does not to lead to lower fees
for legal services, while a small minority thinks it does.

Remaining Difficulties

One of the objectives of the study was to identify remaining barriers and difficulties for the
free movement of lawyers.

The survey shows that almost a third of the lawyers that have established in another coun-
try did not experience difficulties related to practicing the profession of lawyer while being
established in another country. On the other hand, one third of the lawyers has experi-
enced difficulties related to professional indemnity insurance (e.g. because they had to take
out insurance in both their home and home country). One quarter experienced difficulties
because of continuing requirements of the Bar in the home state, resulting from the re-
quirement to stay registered with the home bar. Difficulties related to double deontology
(i.e. that the Directive requires lawyers to comply with deontological rules of both the
home and the host Member State) were encountered by one-fifth of the lawyers. A case
study additionally shows that lawyers who are employed as in-house counsel may experi-
ence difficulties carrying out cross-border activities because in-house employment is not
permitted for lawyers in many Member States. One particular problem is that it is unclear
whether the Directive applies to situations where a lawyer from a Member State which pro-
hibits in-house counsel can establish as an in-house lawyer in another Member State in
which that is permitted.

Lawyers that have provided cross-border temporary services have encountered fewer diffi-
culties than those that have established in another country. The survey shows that half of
the lawyers that have provided temporary services did not encounter any difficulties related
to the practice of their profession at all. The difficulties that have been most commonly en-
countered by the others are a lack of professional expertise in the law of another Member
State and difficulties related to language. About one out of every ten lawyers have encoun-
tered difficulties related to double deontology and a lack of understanding and acceptance
by other professionals, such as judges and local lawyers.

Because of developments in the national regulations applicable to lawyers in various Mem-

ber States, the differences between regulations, hence also difficulties related to double

deontology, have grown. There are three kinds of problems related to double deontology:

= It is not always clear which regulations apply, resulting in legal uncertainty, risks and
extra costs for lawyers in determining what regulations apply

» There are differences in deontology between Member States resulting in competitive dis-
advantages for lawyers working at a cross-border level

= In some cases it is impossible to comply with double deontology, because rules are con-
tradictory



These problems can act as a deterrent for both clients and lawyers to engage in cross-
border activities. This is confirmed both in interviews and through the survey.

Recent Developments

At the European Level, there have been a number of developments that may possibly im-
pact the system of free movement of lawyers. Specific mention in this case is made of the
efforts made by the European Union to establish a European order for payment procedure,
a European small claims procedure and a directive on legal aid in cross border disputes.
These can all be characterized as harmonization measures. Harmonization can potentially
considerably help the free movement of lawyers since it reduces the differences in the legal
systems across the Member States from the perspective of content. The study did not re-
veal any barriers or difficulties in relation to the services of lawyers in these procedures.

At the national level there have been a number of reforms, of which developments in rela-
tion to business structures are especially relevant for cross-border mobility of lawyers and
law firms. The Lawyers’ Establishment Directive, namely, contains an article on joint prac-
tice (article 11). This article allows Member States to prohibit lawyers from practicing
where they are members of a grouping which includes members who are not lawyers. In
most Member States, non-lawyer management and ownership of law firms are not allowed.
However, recently a number of Member States have allowed some forms of non-lawyers in-
volvement in law firms. England and Wales, for example, introduced the possibility, subject
to certain conditions, of non-lawyer management, ownership and multidisciplinary practises
(alternative business structures or ABS’s). Non-lawyer ownership has also been permitted
to some extent in Scotland, Italy, Spain and Denmark. Since these kinds of practices re-
main illegal in the majority of Member States and most bar associations are against intro-
ducing them, the researchers think the safeguards in article 11 of the Establishment Direc-
tive are, generally speaking, still appropriate. However, it should be clarified whether the
right of the host state to prevent a lawyer from acting in the name of a grouping (or to for-
bid the opening of the establishment altogether), as stated in art. 11(5) of the Lawyers’ Es-
tablishment Directive, is per se a right or whether the exercise of such right must meet the
Gebhard-test. The latter option would be in accord with article 15 of the horizontal Services
Directive.!

Some Member States have introduced firm-based regulation besides the existing individual
lawyer-based rules. In England and Germany some firms are granted lawyer titles. It is un-
clear whether these firms are able to make use of the Lawyers’ Directives. Both Lawyers’
Directives are primarily aimed at individual lawyers. The researchers suggest to broaden
the scope of the Directives so that law firms (at least those without non-lawyer manag-
ers/owners) are recognized by them so that they can also make use of the freedoms pro-
vided.

See also Regulatory Policy Institute, Assessing the economic significance of the professional legal services
sector in the European Union, 2012, p 81, where it is argued that “a careful consideration of the proportional-
ity of any restrictions on ownership and business structures may be merited”.



C Main Conclusions

During the course of the study, six objectives of the Lawyers’ Directives with corresponding
success criteria were identified. On the basis of the results of the study we have come to
the following conclusions about the success of the directives in meeting these objectives.

Objective 1: The removal of any restrictions on the provision of services based on
nationality or on conditions of residence for lawyers

In the course of the study no evidence has been found of any conditions or restrictions
based on nationality or conditions of residence for the provision of services by lawyers
coming from other EU Member States. The freedom of providing cross-border services
within Europe by EU qualified lawyers seems to be generally taken for granted by the law-
yers. In this regard the Legal Framework can be regarded as highly successful.

Objective 2: Enabling qualified lawyers to offer services in Member States other
than that in which they obtained their qualification

The Lawyers’ Services Directive has formally created the possibility for qualified lawyers to
provide services in any EU Member State. It has successfully taken away (national) legisla-
tive barriers for the provision of services. The absence of legislative barriers is confirmed
by the notably low amount of case law on the Lawyers’ Services Directive, since its becom-
ing effective in 1977. The study has shown that cross-border provision of services has be-
come a common, largely unproblematic practice in the legal sector in the EU.

Although the Directive has been very successful, there are some areas in which the free
provision of services can meet with difficulties, notably the parallel application of the deon-
tology of the home and the host states. The identified problems are such that they, in the
opinion of the researchers, are an important reason to revise the current system of double
deontology. In principle, different approaches could be taken to reduce difficulties related
to double deontology. Dismissing double deontology in favour of single deontology (home
country rules for temporary services; host country rules for established lawyers) will likely
be the most effective in removing the difficulties in the area of deontology.

The Lawyers’ Services Directive does not address the topic of professional indemnity insur-
ance, whereas the Lawyers’ Establishment Directive does. The researchers therefore rec-
ommend changing the Lawyers Services’ Directive so that it states that when a lawyer ren-
ders temporary cross-border services these must be covered by his home country insur-
ance.

Objective 3: Enabling establishment of lawyers in a Member State other than that

in which they obtained their professional qualifications

The Lawyers’ Establishment Directive has provided European nationals who are qualified EU
lawyers the opportunity to establish and register with the Bar in all EU Member States. The
Directive has been implemented in all Member States (although an infringement procedure

against Bulgaria is still pending), making it legally possible for lawyers to establish in all EU
Member States.

The fact that establishment is legally possible does not automatically mean it is also always
easy and devoid of practical difficulties. First of all, the administrative requirements of



competent authorities for establishment differ across countries (and sometimes even within
countries in Member States with decentralized bars). Second, around a third of the lawyers
that established abroad have experienced difficulties related to professional indemnity in-
surance, often resulting in the need for lawyers to take out multiple insurances. Lawyers
also have encountered practical difficulties that are related to social insurance and pension.
Finally, the difficulties in the area of deontology not only apply to the provision of services
but also to establishment.

To facilitate the establishment of lawyers, the researchers suggest that the process of reg-
istration should be simplified and made more uniform across Member States. This can be
done in a number of ways, such as by including detailed requirements for registration in
the Directive or by creating the possibility to use an identity card, such as the European
Professional Card or the CCBE identity card, in the process of registration. The (re-
)introduction of IMI for the legal professions could also be helpful in a number of ways.
Competent authorities could then be in direct contact with each other and exchange infor-
mation, possibly relieving the burden of the candidate that wishes to register as an estab-
lished lawyer. Intensified contact between bars could also be helpful when bars need to as-
sess the professional indemnity insurance policies of lawyers from other Member States,
which could help remove some of the obstacles encountered.

A specific obstacle for in-house lawyers is that it is not clear whether article 8 of the Estab-
lishment Directive applies to situations in which a lawyer from a Member State that prohib-
its in-house counsel can establish as an in-house lawyer in a country in which that is per-
mitted. From the point of view of facilitating free movement of lawyers, the researchers
think it would be better to explicitly regulate in the Directive that lawyers have the freedom
to work as in-house counsel in host countries in which that is permitted, irrespective of the
regulations applicable in the home state of the lawyer.

Objective 4: Enabling fully qualified lawyers to achieve integration into the profes-
sion after three years of professional practice in the host Member State under
their home-country professional titles

The Lawyers’ Establishment Directive provides the opportunity to achieve integration into
the profession of another country after three years of professional practice, without the
need to take an aptitude test. Only a limited number of lawyers (a few hundreds) have
made use of this provision since the implementation of the Directive. In the same period,
thousands of lawyers have achieved integration into the profession by making use of the
Professional Qualifications Directive. The limited use of the route of the Establishment Di-
rective is likely due to a number of difficulties.

First of all, the provision is not very well-known compared to other possibilities that the le-
gal framework offers. Second, the practical implementation is surrounded by a great deal of
uncertainty among the Bar Associations and lawyers about the requirements. Third, insur-
ers in general seem to be hesitant to accept a lawyer that has gained admission to the pro-
fession of another country via the route of the Lawyers’ Establishment Directive. They are
more inclined to accept a lawyer who has proven his or her abilities by taking a test.



Possible solutions to the difficulties are manifold, but the researchers think that they should
at least be aimed at taking away uncertainties by clarifying the criteria to become eligible
for admission to the profession after three years of establishment.

Objective 5: Meeting the needs of consumers of legal services who seek advice
when carrying out cross-border transactions

The legal framework for the free movement of lawyers not only provides opportunities for
free movement of lawyers. As lawyers have an important role in the administration of jus-
tice, their mobility may also facilitate the free movement of other services, citizens, and
businesses. The study has provided no indications that the needs of clients of cross-border
legal services are not being met as a result of flaws in the legal framework or a lack of mo-
bility of lawyers. We, therefore, conclude that, in general, the legal framework has provided
the conditions under which cross-border needs of clients can be met, and has facilitated ac-
cess to legal services for clients requiring assistance in cases involving more than one
Member State.

Objective 6: A close collaboration between the competent authorities, in particular
in connection with any disciplinary proceedings

A condition for a well-functioning system of free movement of lawyers is a close collabora-
tion between the competent authorities, in particular, in connection with disciplinary pro-
ceedings. However, the procedures for disciplinary proceedings of the directives have
hardly, if ever, been used, making a good assessment of their functioning impossible. It
seems plausible that intensified cooperation between bars could further facilitate free
movement in the future.

Is a separate legal framework still necessary?

Besides evaluating the success of the Lawyers’ Directives in meeting their objectives, it
should also be assessed whether the Directives are still relevant. Specifically, following the
implementation of the Professional Qualifications Directive the necessity of a separate legal
framework for lawyers comes into question. The researchers think it is still necessary Abol-
ishing the separate legal framework for lawyers (the Lawyers’ Directives) would either lead
to a less liberal regime for lawyers, or, if the system is to retain its liberal character, it
would make necessary the adoption of many lawyer-specific articles in the Professional
Qualifications Directive, with the result not of simplifying but rather of complicating things.
These changes would be necessary because the profession of lawyer is different from most
other professions, in the sense that the content of the knowledge of lawyers is very much
limited to the legal system in which they were trained. Besides, none of the respondents
have indicated that they seek major reform of the Directives or even the abolishment of the
Directives in lieu of the Professional Qualifications Directive.






1 Introduction and Research Method

This report contains the results of a study evaluating the legal framework for the free
movement of lawyers in the European Union. This introductory chapter first shortly intro-
duces this legal framework. Subsequently, the evaluation questions and the research
method will be discussed. The final section of this chapter sets out the structure of this re-
port.

1.1 Introduction to the Legal Framework

The profession of lawyer takes up a unique position among the professions in Europe. This
position can be illustrated in a number of ways.

First, lawyers have an important function in the administration of justice and safeguarding
the Rule of Law. Since lawyers provide a broad selection of services such as drafting con-
tracts, representing clients in court, providing legal advice and making deeds, their work is
of considerable importance and involves a high degree of responsibility, not only towards
their clients, but also towards society as a whole. Legal documents need to be correct and
often not only the contracting parties but also third parties may be affected by lawyers’
services.

Second, lawyers play a vital role in the economies of Member States and the internal mar-
ket of the European Union. Mobility of lawyers can enhance the functioning of the internal
market since it facilitates the mobility of services, goods and persons. After all, these law-
yers can assist clients in cases with cross-border elements, in which international law, EU
law and the law of different Member States may overlap. This can help in taking away ob-
stacles for integration of the internal market.

A third reason for the uniqueness of lawyers is the fact that the professions in the Member
State are specifically targeted to and based on the national legal systems in which prospec-
tive lawyers train and fully qualified lawyers practise. In general, that means that lawyers
are trained and, therefore, are experts in their own legal systems, but do not necessarily
have knowledge of other legal systems. This leads to the situation that lawyers fulfil similar
tasks and functions in the various Member States but their substantive knowledge differs
considerably from state to state. This is atypical of other (liberal) professions where there
is greater common ground with regard to the substantive knowledge of the profession com-
pared to the legal professions (e.g. the medical professions).

This traditional coupling between the Member State and the content of the knowledge and
activities of lawyers in the respective Member States and the role of the lawyers in the na-
tional justice system has lead to strict controls on access to and exercise of the legal pro-
fessions. Prospective lawyers have to undergo long and demanding qualification processes
and fulfil additional criteria before they are allowed to practise as a lawyer. Many Member
States also have so-called ‘legal monopolies’ that reserve the exercise of certain activities
to those who qualify to be a member of the regulated legal profession. Complication, as will
be set out below, in the realization of a true free movement of lawyers in the European Un-



ion is that the qualification criteria and the extent (or even existence) of the legal monopo-
lies differ largely between the Member States.?

Lastly, lawyers take up a unique position when it comes to the legal regime applicable to
them in the European Union. After the consolidation of the Directives applicable to the
medical professions and architects® in Directive 2005/36/EC,” the profession of lawyer is
the only (liberal) profession that is covered by a separate system of Directives, the Law-
yers’ Services Directive® and the Lawyers’ Establishment Directive.®

Moreover, the system employed by the Lawyer’s Directives deviates largely from the earlier
system applied to the medical professions and the general system laid down in Directive
2005/36/EC. Where the system of the medical professions relied on a minimum harmoniza-
tion of educational standards combined with the result that members of the profession in
Member State A would fully integrate in the profession of Member State B, the system ap-
plicable to Lawyers specifically employs a mechanism of mutual recognition without (imme-
diate) integration into the profession of the receiving Member State. Both in the Lawyers’
Services Directive and in the Lawyers’ Establishment Directive there is a system based on
full mutual recognition, i.e. if one is allowed to practise in one of the professions listed in
the Directive in Member State A one may exercise that profession in Member State B under
the professional title of Member State A, without becoming integrated in the profession of
the receiving Member State.

The general system of Directive 2005/36 also leads to full integration in the profession of
the receiving Member State but through a system of conditional mutual recognition where
the main rule resorts to mutual recognition, but the receiving Member State can require
compensatory measures if substantial differences between the profession in the sending
and receiving Member State can be established or if the training is at least one year shorter
in the home State. Normally, the choice of compensatory measures (either an adaptation
period or an aptitude test) lies with the candidate who seeks integration in the profession
in the receiving Member State, except for professions that require precise knowledge of the
national law of the receiving state, in which case the receiving state may prescribe one of
the compensatory measures.” It may hardly be surprising that most Member States require
an aptitude test as a compensatory measure. This allows for a clear assessment of the ex-
tent and content of the knowledge of the candidate, and, therefore, gives the receiving
Member State more assurance that candidates have the desired level of knowledge.®

N

See S. Claessens, Free Movement of Lawyers in the European Union, 2008, page 123.

Doctors: Directive 75/362/EEC of 16 June 1975 (recognition) and Directive 75/363/EEC of 16 June 1975
(minimum standards), [1975] O) L 167; nurses: Directive 77/452/EEC of 27 June 1977 (recognition) and Di-
rective 77/453/EEC of 27 June 1977 (minimum standards), [1977] O] L 176; dentists: Directive 78/686/EEC
of 25 July 1978 (recognition) and Directive 78/687/EEC of 25 July 1978 (minimum standards), [1978] O] L
233; veterinarians: Directive 78/1026/EEC of 18 December 1978 (recognition) and Directive 78/1027/EEC of
18 December 1978 (minimum standards), [1978] OJ L 362; midwives: Directive 80/154/EEC of 21 January
1980 (recognition) and Directive 80/155/EEC of 21 January 1980 (minimum standards), [1980] OJ L 33;
pharmacists: Directive 85/432/EEC of 16 September 1985 (recognition) and Directive 85/433/EEC of 16 Sep-
tember 1985 (minimum standards), [1985] O] L 253 and architects: Directive 85/384/EEC of 10 June 1985
(recognition), [1985] OJ L 223.

4 Directive 2005/36/EC [2005] OJ L 255/22.

5 Directive 77/249/EEC of 20 March 1977, [1977] OJ L 78.

% Directive 98/5/EC of 16 February 1998 [1998] O] L 77/36.

7 Article 14 Directive 2005/36/EC.

8 See S. Claessens, Free Movement of Lawyers in the European Union, 2008, page 32-33.
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The system of conditional mutual recognition leading to full integration in the legal profes-
sion of the receiving Member State is further complicated by the fact that the Lawyers’ Es-
tablishment Directive offers a possibility to integrate fully in the legal profession without
application of the compensatory mechanism laid down in Directive 2005/36/EC after the
lawyer in question has practised for three years under the system of the Lawyers’ Estab-
lishment Directive.

This overview indicates that the result of the application of the Lawyer’s Directives leads to
a different result in their application compared to the old Directives for the medical profes-
sion and architects and the system in place in Directive 2005/36/EC. Where these Direc-
tives lead to a full integration in the profession of the receiving Member State, the system
laid down in the Lawyers’ Services Directive and the Lawyers’ Establishment Directive lead
to an opening of the market for the members of the designated professions in other Mem-
ber States. From the customers point of view that is a substantial difference. Where the old
system and the system of Directive 2005/36/EC lead to full integration in the profession of
the receiving Member State, customers and other market participants in that Member State
are only confronted with members of the profession of the receiving Member State (irre-
spective of their origin) where under the system of the Lawyer’s Directive(s) customers and
other market participants are confronted with a diversity of lawyer professions, using the
different titles of their Member States of origin. This phenomenon leads to effects that are
unique to these Directives.

1.2 Research Objectives and Success Criteria
1.2.1 Research Objectives

The overall object of this study is to carry out an evaluation of the legal framework for the
free movement of lawyers, with a focus on the two Lawyers’ Directives, while taking into
account also market and regulatory developments in the Single Market. This study’s aim is
to evaluate the functioning of the legal framework and as such is not an assessment of the
transposition of the Directives by Member States. Identification and detailed analysis of
violations of the Directives by the Member States and infringement procedures have, there-
fore, not been the primary focus of the study.

The study has been guided by five main objectives, which are presented in the scheme be-
low. The scheme also contains associated sub-objectives.®

° The objectives are taken from: European Commission, DG MARKT, Study Evaluating the Legal Framework for
the Free Movement of Lawyers Against Market and Regulatory Developments in the Single Market: Invitation
To Tender, MARKT/2011/071/E, 2011.



1. To assess the extent to which the Lawyers’ Services Directive has contributed to the integration
of the Internal Market for legal services and the legal profession; to evaluate the extent to which
the Directive has facilitated lawyers’ cross-border mobility in the EU

Identifying the most common categories of users by:

= describing in detail the reasons for mobility

= describing in detail the administrative proceedings involved

= describing in detail the extent of integration into the profession in the host Member State

s describing any other information which may aid in creating a picture of a typical user (e.g. gender, na-
tionality, education, experience)

Compile an inventory of barriers or challenges commonly experienced by lawyers who wish to provide ser-

vices in another EU Member State in accordance with Directive 77/249/EEC, including (though not necessarily

limited to) the following categories of obstacles:

= the requirement of introduction by a local lawyer related to the representation or defence of a client in
legal proceedings and the average costs incurred due to this requirement;

= the requirement of working in conjunction with a local lawyer who practises before a judicial authority re-
lated to the representation or defence of a client in legal proceedings and the average costs incurred due
to this requirement;

= Jack of clarity, or difficulties arising from, applicable professional rules or conflict between home Member
State and host Member State rules;

= problems linked to professional liability insurance, pensions or social security payments; and

= any other commonly occurring barriers.

Examine whether the provisions of Article 5 of Directive 77/249/EEC allowing Member States to require Euro-
pean lawyers to be introduced to a judge or president of the local Bar remain justified.

2. To assess the extent to which the Lawyers’ Establishment Directive has contributed to the inte-
gration of the Internal Market for legal services and the legal profession; to evaluate the extent to
which it has facilitated lawyers’ establishment in a Member States other than that in which initial
qualifications were obtained.

Identifying the most common categories of users by:

m  describing in detail the reasons for mobility

= describing in detail the administrative proceedings involved

m describing in detail the extent of integration into the profession in the host Member State
= describing any other information which may aid in creating a picture of a typical user

Developing quantitative indicators of the impact of Directive 98/5/EC on lawyers' mobility;

Compile an inventory of barriers or challenges commonly experienced by lawyers who wish to provide ser-

vices in another EU Member State in accordance with Directive 98/5/EC, including (though not necessarily

limited to) the following categories of obstacles:

m  excessive administrative burden (in particular, as regards registration to practice under the home Member
State title or admission to practice under the host Member State title);

= difficulties linked to the administration of aptitude tests;

= difficulties related to the legal form or capital structure of the grouping to which a lawyer practicing under
his or her home Member State title belongs;

= difficulties encountered by lawyers seeking admission to practice under the host Member State title;

= Jack of clarity, or difficulties arising from, applicable professional rules or conflict between home Member
State and host Member State rules;

= different Bar membership fees applicable to lawyers qualified outside the host Member State;

= problems linked to professional liability insurance, pensions or social security payments; and

= any other commonly occurring barriers.




3. To evaluate the extent to which the Directives have facilitated access to legal services for clients
requiring assistance in cases involving more than one Member State

Carrying out a qualitative assessment of the extent to which the Directives have contributed to raising the
quality of legal services available in national markets.

Assess the extent to which the Directives contribute to meeting the needs of consumers of legal services who,
owing to the increasing trade flows, seek advice when carrying out cross-border transactions in which inter-
national, Community and domestic law overlap, in particular with regards to the following:

e allowing individual citizens to have their interests represented by lawyers from their country of origin to
avoid language barriers and allow for a more accurate assessment of the quality of the service provided;

* allowing corporate clients to benefit from a seamless provision of service across borders (within any limits
imposed by legislation other than the two Directives and/or other factors, which should be identified)

Identify any areas where the cross-border needs of consumers of legal services are not effectively met.

Developing quantitative indicators of the impact of the Directives on the economies of the Member States and
the EU.

4. To examine the interrelation between the Lawyers® Directives and more recently adopted inter-
nal market legislation: the Professional Qualifications Services Directive, the Services Directive,
the E-Commerce Directive, and other relevant internal market legislation;

To examine the interrelation between the Lawyers' Services Directive and initiatives in the area of
Judicial Cooperation in Civil and Commercial Matters;

Identify opportunities or challenges arising from the interaction with the Lawyers’ Directives

Assess the extent to which a separate legal framework specific to lawyers is still necessary, following the
adoption of Directive 2005/36/EC on the recognition of professional qualifications, i.e. provide quantitative
and qualitative indicators of the added value of the "Lawyers' Directives.

Particular attention should be given to the role of commercial communications in facilitating lawyers mobility.

Assess the coherence between the legal framework for the mobility of lawyers and judicial cooperation in civil

and commercial matters, identifying any potential areas for improvement, at least in relation to:

»  the requirement of introduction to the court by a local lawyer in the context of the small claims procedure
and European order for payment procedure and its effects on efficiency of the procedures and cost to the
client;

= availability of lawyers competent to represent clients in cross-border cases.

5. Assessing the way in which the legal framework is transposed and implemented on a national
level and the experiences with implementation (after the transposition) and functioning of the di-
rectives, and to examine the impact of any significant reforms undertaken in the Member States
which are not directly related to the implementation of the two Directives

Examine whether the scope of application of the two directives with respect to the professional titles listed in
Article 2.1 of each of the two Directives is sufficient or whether the scope of the directives should be ex-
tended to broader categories of legal professionals.

Examine whether the safeguards concerning joint practice provided for in Article 11(5) of Directive 98/5/EC is
still appropriate, in the light of increasing interest in alternative business structures and multi-disciplinary
practice within the legal profession?

Provide a list of regulatory reforms undertaken by Member States in the last 5 years which are not directly
linked to the implementation of the Directives but nevertheless affect access to the legal profession in Mem-
ber States. Provide a description of each reform and an analysis demonstrating any opportunities or chal-
lenges arising from their interaction with the Directives.




1.2.2 Objectives and Success Criteria

To be able to assess the success of the Directives in reaching their objectives, success cri-
teria must be determined. In essence, success criteria are developed based on the intended
results and impacts. They allow the evaluator to measure how well policy actions have led
to progress towards the objectives.® This means that success criteria are linked to the ob-
jectives of the Directives. Identifying the objectives of the Lawyers’ Directives is thus the
first step in identifying success criteria.

The objectives of the Directives have been discussed in a number of interviews at EU level,
and in particular in interviews with DG MARKT and other DG’'s that have a stake in the topic
under study. During these interviews we also discussed possible success criteria. The out-
comes of the interviews have been used to fine-tune the success criteria.

Table 1.1 contains the resulting overview of objectives of the two Lawyers’ Directives and
success criteria related to those objectives. Furthermore, the table contains indicators that
have been used to assess whether the criteria have been satisfied. Below, some further
remarks will be made on the outcomes of the interviews and the results presented in the
table.

First of all, from the viewpoint of (the rights and freedom of) individual lawyers, the crite-
rion for success is whether the individual lawyer is able and allowed to provide services or
establish himself to another Member State without facing insurmountable barriers.

However, during the interviews it was said that, nowadays, the success of free movement
from an economic point of view also receives increasing attention, seeing mobility (and an
efficient legal system) as a factor reducing market inefficiencies and better satisfying client
needs. This development is, for example, illustrated by the fact that the needs of consum-
ers are referred to in the ‘98 Establishment Directive, while this was not the case in the 77
Lawyers’ Service Directive. Therefore, from the point of view of the legal system as a whole
and from the perspective of clients the criterion for success is a sufficient number of cross-
border movements of lawyers. The question here is what qualifies as sufficient.

This is related to the demand from clients, e.g. the need for specific language abilities or
legal expertise in cross-border cases. So, the success criterion here is that enough lawyers
are available who are competent in cross-border cases. It is important to distinguish be-
tween different groups of clients (consumers, small and large businesses) as they may
have different needs and a different position in relation to the lawyer in terms of e.g. avail-
able information, dependence and vulnerability.

Besides the question of meeting client needs in terms of a sufficient number of available
lawyers, a secondary approach is to look at the economic benefits for lawyers and clients
resulting from increasing mobility. Reasoning from economic theory, cross border mobility
of lawyers may be expected to lead to enhanced competition, lower prices, better quality of
services, and innovation. Innovation in the legal sector could mean technical progress, re-
sulting in higher productivity in the sector. Innovation could be enhanced by broadening
the expertise of lawyers and law firms, the variety of language expertise, new insights be-
cause of exchange of perspectives of lawyers from different jurisdictions and offering a

10 DG MARKT, DG MARKT Guide to Evaluating Legislation, 2008, p. 32.



broad range of services. As these kind of economic impacts are not primary objectives of
the Directives, these effects will not as such be regarded as success criteria for the Direc-
tives. However, the study will take these effects (where possible and information is avail-
able) into account in a descriptive manner, as (secondary) impacts of the legal framework
and/or explanation for their functioning.

A third approach in assessing the success of the Directives is that of using a ‘negative’ suc-
cess criterion such as the absence of complaints and/or problems, both for lawyers and for
clients.

Other Indicators

One further remark with regard to success criteria has to be made. The study is an evalua-
tion of legislation. As the DG MARKT Guide on Evaluation states, evaluating legislation in-
volves researching “a range of indirect as well as direct impacts and unexpected as well as
expected effects.”!* This means that the evaluation is broader than the assessment of the
objectives alone, so that criteria need not necessarily be defined for every subject consid-
ered in the study. Part of the research concerns unintended and indirect effects. Although
these are of course important and interesting aspects of the study, success criteria do not
have to be defined for these findings. These results will be laid out in a more descriptive
manner.

Barriers and Other Difficulties

Furthermore, the study will take into account, on the one hand, barriers preventing lawyers
from providing services and/or establishing abroad, and, on the other, other difficulties that
lawyers may experience when providing services or establishing abroad that do not neces-
sarily prevent the lawyer from providing services or establishing abroad. These other diffi-
culties will be taken into account, as they can provide insight in the functioning of the legal
framework in practice.

1 DG MARKT, DG MARKT Guide to Evaluating Legislation, 2008, p. 11.



Table 1.1

Objectives, Success criteria and Indicators

Objective

Success criteria

Indicators (most important methods employed)

The removal of any restrictions on the provision of ser-
vices based on nationality or on conditions of residence

for lawyers

There are no restrictions or barriers for the provi-
sion of services based on nationality or on condi-

tions of residence

Law/regulations/policies in Member States (country studies)
The experience of lawyers (as it appears from interviews

and the survey)

Enabling qualified lawyers to offer services in Member
States other than that in which they obtained their

qualification

The Directives have taken away and/reduced formal
and practical difficulties that prevent lawyers from
offering their services in another Member State
(notwithstanding some exceptions that may be jus-
tified)

Law/regulations/policies in Member States (country studies)
The experience of lawyers (as it appears from interviews

and the survey)

Enabling establishment of lawyers in a Member State
other than that in which they obtained their professional

qualifications

The Directives have taken away and/or reduced
formal and practical difficulties that prevent quali-
fied lawyers from establishing in another Member
State (notwithstanding some exceptions that may
be justified)

Law/regulations/policies in Member States (country studies)
The experience of lawyers (as it appears from interviews

and the survey)

Enabling fully qualified lawyers to achieve integration
into the profession after three years of professional
practice in the host Member State under their home-

country professional titles

The Directives have taken away and/or reduced
formal and practical difficulties that prevent quali-
fied lawyers to fully integrate into the profession of
the host state after three years of professional
practice (notwithstanding some exceptions that may

be justified)

Law/regulations/policies in Member States (country studies)
The experience of lawyers (as it appears from interviews

and the survey)

Meeting the needs of consumers of legal services who

seek advice when carrying out cross-border transactions

The legal framework has facilitated access to legal
services by consumers of legal services who seek
advice when carrying out cross-border activities;

there are no areas in which the needs are not met
structurally as a result of flaws in the legal frame-

work for lawyers.

Issues and complaints known by representative organiza-
tions of lawyers, businesses and consumers, relevant DG’s
(Justice, SANCO) (interviews)

Qualitative assessment of different groups of clients
(whether lawyers competent in cross border cases are
available; if the client is able to find them; costs and quality
of services) (case studies)

Experience of lawyers acting as client/co-counsel of other

lawyers (in survey)

A close collaboration between the competent authorities,
in particular in connection with any disciplinary proceed-

ings

The competent authorities/bars collaborate suffi-
ciently; there are no problems in connection to dis-
ciplinary proceedings arising primarily out of lack of

collaboration between bars.

The level of satisfaction of Bars and CCBE (interviews,
country studies)

No (lasting) difficulties related to collaboration in connec-
tion with disciplinary proceedings (interviews, survey)
Qualitative case study illustrating collaboration between

bars, possible difficulties and solutions found (interviews)




1.3 Research Method
1.3.1 Overview

The study has been designed with the principle of triangulation for collecting and analyzing

data in mind. Triangulation is a method of data verification based on the use of different

sources of data on the same topic/indicator. The key strategy of triangulation consists of

three steps:

= first, all potential sources of information are identified;

®» second, each source of information is exploited in order to obtain evidence regarding the
same topic;

= third, the data from various sources is compared.

For answering the research questions and with the principle of triangulation in mind, a wide
variety of methods has been used. Data has been gathered at the EU level, at the level of
all 27 Member States (country studies), and also in qualitative case studies on specific top-
ics. Besides, an EU-wide web survey has been carried out. Below, the main research meth-
ods are discussed in more detail.

1.3.2 Activities at EU Level

Interviews have been carried out with various organizations at the EU level. The table be-
low provides an overview of the interviews. For the interviews at the EU level two checklists
with subjects and questions have been developed. One checklist was of a general nature
and has been used for interviews with different organizations. The other was developed es-
pecially for large law firms.*

! See annex 1 for the checklists.




Table 1.2 Interviews at the EU level

Group Interviews

Interviews of DG’s = DG MARKT (two interviews)
= DG JUSTICE
= DG SANCO
= DG EAC

= DG EMPLOYMENT

Interviews of lawyers/ = CCBE

professionals = The European Association of Lawyers (EAL),
= CEPLIS - European Council of the Liberal Professions
=  European Law Faculties Association (ELFA)

Interviews of academics Three interviews with academics

Interviews of EU consumer The following organizations have been consulted, for consumers:
and business organiza- = European Association for the Coordination of Consumer Representation in
tions Standardisation (ANEC).
= Bureau Européen des Unions des Consommateurs (BEUC), the European
consumers organization.
= Your Europe Advice (YEA)
= SOLVIT

For Businesses:

= UEAPME (employers’ organisation representing the interests of European
crafts, trades and SME’s at EU level)

= BusinessEurope (formerly UNICE)

= EUROCHAMBRES (European Association of Chambers of Commerce and In-

dustry)
Interviews of major law Major European law firms headquartered in the UK, Germany, Italy, Spain, the
firms Netherlands, Belgium, France, Portugal, Sweden and Denmark participated in

the study (in total 17 interviews)

1.3.3 Country studies

Methods

In order to gain a better insight in transposition and implementation of the relevant Direc-
tives and its effectiveness in different EU Member States, in every country an intensive
desk research has been carried out. The aim of the desk research has been to answer the
research questions for every Member State of the European Union. An important part of the
desk study has been a legal analysis of the transposition of the Lawyers’ Directives, plus an
analysis of other relevant legislation applicable to lawyers.

In addition, interviews have been carried out with national representatives of the Bar (the
competent authority) and (where relevant) the Ministry responsible for lawyer regulation.
These interviews were meant, on the one hand, to discuss their experiences with the trans-
position and implementation of the two Directives and to identify barriers lawyers and law




firms face when providing services or establishing in another Member State. The interviews
have also been used to gain better insight in the market of cross border legal services pro-
vided by lawyers.

Checklist for data collection

For the country studies, a checklist with research questions has been used. This checklist
has been used for the desk study, the interviews and as a template for reporting the re-
sults. The checklist addressed the following subjects:

. Policy background

. Implementation of legal framework

. Interaction of the lawyer directives with other legislation and developments

. Effectiveness of the directives

. Impact of the directives

The complete checklist can be found in annex 1.
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1.3.4 Case Studies

Introduction

In the course of the study, twenty-one qualitative case studies have been carried out. The
case studies were meant to illustrate the functioning of the Directives and to analyse the
most common barriers/difficulties. The case studies usually consisted of desk research in a
selection of countries and a number of interviews with relevant stakeholders. In this way,
the case studies provided the opportunity for in depth analysis of some selected topics.

Thematically, the case studies can be divided into three groups. First, seven case studies
were focused on the functioning of both Lawyers’ Directives in practice. The case studies
address the four most important provisions offered by the directives: establishment by
making use of the Lawyers’ Establishment Directive, integration after three years of prac-
tise by making use of the Lawyers’ Establishment Directive, providing services temporarily
under home professional title by making use of the Lawyers’ Services Directive, and inte-
gration in the profession by making use of the Professional Qualifications Directive.

Second, nine case studies were focused on specific barriers and difficulties that had been
identified in earlier phases of the study.

Third, five case studies focused on the functioning of the directives from the client perspec-
tive, and sought to illustrate to what extent the cross-border needs of some different client
groups (small and large businesses, individual consumers) for legal services are being met
in various regions of Europe.

With regard to client needs, interviews have been carried out with a number of organiza-
tions at the European level in the phases of the study preceding the case studies (with e.g.
DG SANCO, BEUC, and Eurochambres). These interviews did not result in any indications of
specific areas in which the needs of consumer of legal services are not effectively met. As a
result a tentative, illustrative approach was used in the case studies on client needs to as-
sess whether the needs for cross border legal services are (not) effectively met. Because




this approach was used, the selection of cases was made such that it would reflect a high

degree of diversity. Variables that were taken into account were:

= Kind of regions (e.g. a major city, border regions)

» Groups of clients (individuals, small business)

= Border regions with a high percentage of cross border commuters and a rich history of
cross border co-operation vs. border regions with a limited number of cr