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CCBE’s observations and suggestions with regards to the concept of free legal counselling (FLC) 
conveyed to the EU Asylum Agency 
 
 
The CCBE would like to thank the EUAA for the meeting that took place on 12 February, in order to 
discuss the new concept of free legal counselling at administrative stage. The availability and 
professional approach of the EUAA have reassured the CCBE that best efforts are being made to 
guarantee that asylum seekers have effective access to high quality free legal counselling.  
 
As a follow-up to this meeting, as agreed, the CCBE would like to take the opportunity to convey in 
writing its main observations with regard to free legal counselling. The CCBE hopes that its remarks will 
meaningfully assist the Agency in its work on the guide. It is a new concept that appeared in the final 
version of the New Pact on Migration and Asylum, as a result of compromise, and is described mainly 
in Article 16 of Asylum Procedure Regulation and needs to be read in conjunction with other provisions 
(Articles 15-19 regarding legal assistance).  
 
As a starting point, the CCBE welcomes to introduction of the new right for asylum seekers to obtain, 
upon their request, free legal counselling. It has a potential to improve the situation of asylum seekers 
especially in the countries where legal assistance was not foreseen at the administrative stage. 
However, the CCBE also believes that the concept needs to be approached with caution as: 1) it is 
completely new in EU law; 2) results from last minute changes to the wording of the provisions that 
allowed to reach a compromise but were to the detriment of clarity; and 3) will have implications on the 
chances of asylum seekers to get asylum and on their fundamental rights, but also more generally, 
potentially on the access to justice, legal aid and effective remedy as set in Article 47 of the Charter on 
Fundamental Rights. 
 
Who shall provide FLC? 
  
The CCBE understands that this concept is something more than provision of information but less than 
legal assistance and representation. Looking at the activities that APR indicates as part of FLC, it is clear 
that FLC overlaps with legal assistance/advice. According to Article 16 APR, FLC includes for example 
assistance on the lodging of the application and guidance on legal issues arising in the course of the 
procedure, including information on how to challenge a decision rejecting an application in accordance 
with provisions on effective remedy. Therefore, the CCBE believes that lawyers are best suited to carry 
out these activities, which, without any doubts, require solid legal background.  
 
The CCBE believes that this would also be in line with the spirit of Article 19 par 1. APR which sets 
conditions for the provision of FLC, assistance and representation and requires that legal advisers or 
other counsellors or NGOs are “admitted, permitted or accredited”. This allows to deduce that a level 
of legal expertise shall be expected from those who will provide FLC. Among these, legal advisers 
are listed as first and therefore, Member States shall be guided to make best efforts towards 
delegating this function to lawyers - this should be the first option.  
 
It is important to stress that foreseeing lawyers as the best option would also allow to meet the standard 
of good quality information and legal support that is mentioned in recital 16 APR. Asylum lawyers are 
trained to advise on procedures and rights. The European Commission also stressed the importance of 
quality of any activities undertaken by stakeholders or relevant organisations in its common 
implementation plan by requiring quality control from Member States. 
 
The FLC shall be provided by a person who is independent. Therefore, FLC cannot be provided by, 
for instance, a state agency. It is a CCBE standing policy that in order to ensure absolute independence 
by avoiding possible conflicts of interests or any undue interference in their work, and to ensure 
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protection of professional secrecy, legal aid providers should not have the status of civil servant/public 
employee. The FLC should build on that as it involves activities that overlap with legal assistance. 1 
 
What are the other requirements for a legal counselling that is beneficial for asylum seekers and 
allow Member States to reach an efficient system ?  
 
Asylum seekers shall be informed about the fact that they have a right to request FLC. Therefore, 
this information shall be provided to asylum seekers as part of information provision as set in Article 8 
APR. This information is crucial because otherwise, asylum seekers ignore their rights.  
 
The FLC shall be individual. Although the APR foresees an option for Member States to provide FLC in 
groups, the CCBE thinks that this option shall not be preferred. It is difficult to imagine how group 
counselling can meet a standard of confidentiality for example. To meet this standards and to ensure 
that the counselling given is properly understood and thus effective, Member States shall be 
recommended to foresee FLC on individual basis.  
 
Moreover, it is important to ensure effective access of asylum seekers to FLC providers. This should 
be read as an obligation for Member States based on Article 8 that requires that asylum seekers have 
an opportunity to communicate with legal advisors. This access can be particularly challenging in 
border areas. It is the CCBE recommendation to set up legal information points for migrants, at least in 
bigger cities and at the borders, especially in situations of higher numbers of arrivals. These contact 
points should be staffed with lawyers from the legal aid system and/or be funded from national, regional 
or local budgets. It is the States’ responsibility to ensure access to justice and effectiveness of 
fundamental rights through legal aid and therefore the costs of such activities should not be transferred 
to lawyers.2   
 
Based on the wording of Article 18 APR, the CCBE believes that Member States should be 
recommended to ensure access to the file by FLC providers if they are lawyers. This again points that 
lawyers would be the best suited to provide FLC as they are bound by professional secrecy.  
 
The CCBE would like to stress that in any case, FLC shall not serve as an excuse to replace free legal 
assistance in the countries where it already exists. Therefore, Member States shall be recommended 
to maintain the free legal assistance in the administrative stage if it existed before the adoption of 
the Pact. Indeed, the CCBE is convinced that the access to a fully qualified lawyers from the very start 
of the procedures is the best standard that Member States shall aim at as it allows the migrant to 
properly follow various procedures and is for the benefit of the national asylum and judicial systems’ 
efficiency. 
 
When introducing free legal counselling, the authorities shall think to prioritise the unity of action of 
the lawyer, from the first provision of the legal advice or legal counselling in the administrative phase 
to the appeal (administrative or judicial). Having different persons involved in various steps of the 
procedure is detrimental to the applicant and the case. It is crucial that there is one advisor throughout 
the procedures as it ensures consistency of the action and has an impact on the chances of the person 
to get asylum. The asylum interview is like a hearing, even if it is an administrative procedure. Therefore, 
it is important that a lawyer is present at the interview stage as well. 
 
Member States shall also be recommended to consult with the bar associations as they are often 
involved in provision of legal aid and can provide useful insights and share their experience to shape the 
FLC at national level. This consultation is also necessary as the introduction of FLC, by overlapping with 
legal assistance, can impact the existing legal aid systems and access to justice beyond the migration 

 
1 CCBE Recommendations on legal aid, 31.03.2023, available here.  
2 CCBE recommendations on a framework on legal aid  in the field of migration and international protection, 
25.11.2022, available here.  

https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/ACCESS_TO_JUSTICE/ATJ_Guides_recommendations/EN_AtJ_20230331_CCBE-Recommendations-on-legal-aid.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/MIGRATION/MIG_Position_papers/EN_20221125-CCBE-recommendations-on-a-framework-on-legal-aid-in-the-field-of-migration-and-international-protection.pdf
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field. Therefore, FLC shall be introduced in national system in a way that it runs smoothly along the legal 
assistance and representation. Moreover, the Commission common implementation plan specifically 
refers to lawyers’ associations as examples of actors to be identified to play a role in the 
implementation.3 
 
As indicated in the Common Implementation Plan, Member States shall be recommended to foresee 
the capacity that is proportional to the needs for FLC. In  other words, it is necessary to foresee 
enough counsellors, especially lawyers, to ensure FLC.  
 
The CCBE wishes to recall that in the landmark ruling in M.S.S. v Belgium and Greece, the ECtHR 
considered that the lack of information concerning access to organisations which offer legal 
advice and guidance combined with the shortage of lawyers on the list drawn up for the legal aid 
system may also be an obstacle hindering access to a remedy and falls within the scope of Article 
13 ECHR, particularly where asylum seekers are concerned.4 
 
To conclude, while the CCBE understands that Member States must be given some room for manoeuvre 
to implement the New Pact, it is believed that the EUAA guidance shall aim at encouraging Member 
States to reach the highest standards possible under the New Pact.  
 
 
 
 
 
 
 

 
3 European Commission, Common Implementation Plan, 12.6.2024 COM(2024) 251 final, page 6, available here.  
4 ECTHR, Case of M.S.S. v. Belgium and Greece, 21.02.2011, par. 319, 

https://eur-lex.europa.eu/resource.html?uri=cellar:1d7a409a-2948-11ef-9290-01aa75ed71a1.0001.02/DOC_1&format=PDF

